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"Elmer, Mark (ENRD)" To Peggy Livingston/RC/R8/USEPA/US@EPA, Maureen
<MEImer@enrd.usdoj.go OReilly/ENF/R8B/USEPA/US@EPA

v> cc

02/27/2006 04:47 PM bcc

Subject FW: Richardson Flat CD

Peggy/Maureen, here's a redline version of Kevin's proposals re RD/RA decree (comparing
proposed language to model). I have issues with several of the proposed provisions,
particularly (1) some of the proposed definitions (including future oversight costs and
omission of a defintion for interim response costs); (2) the concept of a pre-approved
"RD/RA Work Plan," which apparently would replace the standard SOW, RD Work Plan, etc.;
(3) the paragraph which allows UPCM to continue to use RF as a repository for mine waste
from other properties (seems potentially inconsistent with other agreements on this issue,
off-site rule, etc.); (4) attempt to limit future costs to some negotiated number (see para.
48); (5) the idea that notice is required before stip penailties can accrue (para. 69); (6) the
scope of the Covenant Not To Sue (para. 76); and (7) the failure to include NRD claims in
the reservation of rights (para. 81).

I plan to raise these bigger issues with Kevin on Wednesday (I'll probably send him a short
email tomorrow, after I've looked through redline, giving him a heads up), but will likely
propose that we will send him a redline version with our requested changes as a way of
moving the ball forward. We should plan to meet this week after our Wednesday meeting to
go through decree and discuss specifically what our requested changes will be.

Talk to you soon,

Mark

----- Original Message-----
From: patrick.malone@mabeymurray.com [mailto:patrick.malone@mabeymurray.com]

Sent: Monday, February 27, 2006 4:41 PM

To: Elmer, Mark (ENRD); kevin.murray@mabeymurray.com
Cc: juriona@mabeymurray.com

Subject: RE: Richardson Flat CD

Here is a redline against the 2001 model, which is the last version we
have on the system.

I will ask Julie tomorrow to add any recent changes to the model (I
believe there was a change to financial assurance last year).

Regards,

Patrick Malone



From: Kevin Murray

Sent: Monday, February 27, 2006 2:45 PM
To: Mark.Elmer@usdoj.gov

Cc: Patrick Malone

Subject: RE: Richardson Flat CD

I thought that is what I sent you. Patrick will you oblige.

From: Mark.Elmer@usdoj.gov [mailto:Mark.Eimer@usdoj.qov]
Sent: Monday, February 27, 2006 2:35 PM

To: Kevin Murray

Subject: Richardson Fiat CD

Kevin,

Do you have (or can you easily create) a redline version of your
proposed edits to RD/RA decree that shows differences between your
proposals and the model RD/RA decree? It would make my review a lot
easier and would minimize the potential for initially missing something
only to have it surface as an issue later. Thanks, I look forward to
meeting with you Wednesday.

Mark

richardson redline feb27.doc



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
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1. BACKGROUND

A. The United States of America (“United States”), on behalf of the Administrator of the
United States Environmental Protection Agency (“EPA™), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act (“CERCLA™), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia: (1) reimbursement of costs incurred
by EPA and the Department of Justice for response actions at the
SuperfundRichardson Flats Site-in -together
with-gecrved-interest, CLRCLIS 1D # UTD980‘)52840( ‘Site™); and (2) performance of
studies and response work by the defendants at the Site consistent with the National
Contingency Plan, 40 C.F.R. Part 300 (as amended) (“NCP”).

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 US.C.
§9621(f)(1)(F), EPA notified the State of Utah (the “State”) on
, 1920, of negotiations with potentially responsible parties
regarding the implementation of the remedial design and remedial action for the Site, and
EPA has provided the State with an opportunity to participate in such negotiations and be
a party to this Consent Decree.

defendams—m this-C. eun—aHe"mu that-the- defendﬂnt&are h.ib#e—!&&he—giateﬂnde»éeeuen
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etnws-eitedn-the-State's-ecomplaint);

E:D. Inaccordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA
notified the Husert-thevelevant-Federal-naturalresouree-trustee(s)United States Fish
©and Wildlife Service on , 920, of negotiations with potentially
responsible parties regarding the release of hazardous substances that may have resulted

to participate in the negotiation of this Consent Decree.

L. The defendants that have-has entered into this Consent Decree (“Settling
Defendants-}da”) does not admit any liability to the Plaintifffs] arising out of the
transactions or occurrences alleged in the complaintfs}, nor de-thexdoes it acknowledge
that the release or threatened release of hazardous substance(s) at or from the Site
constitutes an imminent or substantial endangerment to the public health or welfare or the
environment.

Gl Pursvaat to-SeetionHS-of CERECLA-42ULS:C-§- 9605 EPAplaced-theThe Site

was originally proposed fur inclusion on the National Priorities List-set-forth-at+-40-C-F-R-
Rart- 300 Appendiv-B-by-publication-in-the Federal Register ("NPL") on

e = e 4G PadReg—————June 24, 1988. Due to scoring issues and
u)mmtms received from Settling Defendant and others during the public comment
period, the Site was removed from NPL consideration in February 1991. The Site was




re-proposed for the NPL on February 7. 1992. No action has been taken with regard 1o
this proposed listing.
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G. 1Settling Defendant
cntcred nLo an Admlmsuatlve Oldu on C onsent on Scplunber 28, 2000 which called for
Settling Defendant to conduct a Remedial [nvestigation and Focused Feasibility Study
(“RI/FES™ for the Site,

£H.

e ———— i pumr 1111 Hh%r{ef—the—SetﬂmgDefendams«othef-l’kyﬁ—aHhe—Snte—er
the-State]-completed-fissued}-aits Focused Feasibility Study ¢£8")-Report on

—3—September 2. 2004.

sempleheﬂ—eﬁhe—F—S—aﬂd—e%ea proposed plan for remedlal action on
——+9-—September 4, 2004 in a major local newspaper of general
circulation. EPA | provided an opportunity for written and oral comments from the public
on the proposed plan for remedial action and conducted a public meeting on September
28, 2004. A copy of the transcript of the public meeting is available to the public as part
of the administrative record upon which the Regional Administrator based the selection

of the response action.

. The decision by EPA on the remedial action to be implemented at the Site is
embodled ina final Record of Decision (“ROD”) executed on _- —0—Ten

6 . 2005, with whlch the State has given its concurrence.} The ROD includes
fEPA's explanation for any significant differences between the final plan and the
proposed plan as well as ja responsiveness summary to the public comments.

K. Notice of the final plan was published in accordance with Section 117(b) of
CERCLA.
ML Based on the information presently available to EPA fand the State}, EPA fand

the State} believefs] that the Work will be properly and promptly conducted by the
Settling Defendants if conducted in accordance with the requirements of this Consent
Decree and its appendices.

selected by the ROD and the Work to be performed by the Settling Defendants shall
constitute a response action taken or ordered by the President.

NM. Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action

N, The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation



of this Consent Decree will expedite the cleanup of the Site and will avoid prolonged and
complicated litigation between the Parties, and that this Consent Decree is fair,
reasonable, and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
11. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C. §§
1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal
jurisdiction over the Settling Defendants. Solely for the purposes of this Consent Decree
and the underlying complaint}s], Settling PefendaniswaiveDefendant wajves all
objections and defenses that theyit may have to jurisdiction of the Court or to venue in
this District. Settling Defendants shall not challenge the terms of this Consent Decree or
this Court's jurisdiction to enter and enforce this Consent Decree.

II1. PARTIES BOUND

2. This Consent Decree applies to and is binding upon-the-traited-States{. and inures to the
State}-benefit of, the United States and upen-Settling Defendants-and-theirtheirs-,
including Settling Defendant's successors and assigns. Any change in ownership or
corporate status of e-Settling Defendant including, but not limited to, any transfer of
assets or real or personal property, shall in no way alter sueh-Settling Defendant's
responsibilities under this Consent Decree, unless otherwise agreed in writing by EPA.

3. Settling Defendants-Defendant shall provide a copy of this Consent Decree to each
contractor hired to perform the Work (as defined below) required by this Consent Decree
and to each person representing any-Settling Defendant with respect to the Site or the
Work and shall condition all contracts entered into hereunder upon performance of the
Work in conformity with the terms of this Consent Decree. Settling Defendants or theirits
contractors shall provide written notice of the Consent Decree to all subcontractors hired
to perform any portion of the Work required by this Consent Decree. Settling Defendants
shall nonetheless be responsible for ensuring that theirits contractors and subcontractors
perform the Work contemplated herein in accordance with this Consent Decree. With
regard to the activities undertaken pursuant to this Consent Decree, each contractor and
subcontractor shall be deemed to be in a contractual relationship with the Settling
Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. §
9607(b)(3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in this Consent Decree which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed
below are used in this Consent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shalil apply:



“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.

“Consent Decree” shall mean this Decree and all appendices attached hereto (listed in
Section XXX XXIX. APPENDICES). In the event of conflict between this Decree and
any appendix, this decree shall control.

“Day” shall mean a calendar day unless expressly stated to be a werking-day-

“Working dayDay. *Working Day” shall mean a day other than a Saturday, Sunday, or
Federal holiday. In computing any period of time under this Consent Decree, where the
last day would fall on a Saturday, Sunday, or Federal holiday, the period shall run until
the close of business of the next werking-davWorking Day.

“Effective Date” shall be the effective date of this Consent Decree as provided in
Paragraph +4499,

“EPA” shall mean the United States Environmental Protection Agency and any successor
departments or agencies of the United States.

13
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and any successor departments or agencies of the State.
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RD/RA-oversicht-costsinsert-thefollowing-definitiond

Future-Oversight-Gosts™shal-mean-that-portion-of-Future-Respense-Costs-that-ERA
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Seetion-XX1Future Respons

al - nterest en those- llasl—l{esponse{‘ ()fyis-S:eulmu De#endaﬂ&a~ha ve- aufeed~to—fermbmse
wader-this-Consent-Decree-that-has
;mmé&wwn{m&w%&d&w—@em%ﬁhe%&%pm&&@eﬁ&éeﬁw&eﬁﬁﬁhﬂaw
entry-ofthis Consent-Deeree:

“Saterim-Response-Cosiy-shall mean-atl-costsrincluding direct-and-indirect-costs; (a)
paid-by-the-bnited-Statesn-connectonwith-the-Site between-fHinsert-the-date-identified
in-the Past Respense Costs-definition}and-the-Effective Date~or{bHnourred-priorto
the LEffective Date-but-paid-afier-that-date.

“Future Oy ersight Costs™ shall mean all costs. including, but not limited to. direct and
indirect costs incurred by the United States after the Effective Date and untii such time as
EPA issues the Certification of Completion of the Remedial Action (as provided in
Article X1V) that relate to LPA’s oversight of the Work.

“Interest,” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually
on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of
interest shall be the rate in effect at the time the interest accrues. The rate of interest is
subject to change on October 1 of each year.

[ NOTE: if the Consent-Deeree-includes-provisions-under-which-the-Settling
Defendants-willveecive disbursement-from-anEPRA-specinl-aceonntthe following

“aterest-Eamed shal-mean-iiterest-earned-on-amountsi-the {Site Name| Bisbursement

MM%W&M&HWWWW%M&M
EPA pussuantte-Section-122b}3) of ~2U5.C-$9622(6)3)-and-fidentiy

priorsetlement-under whieh-DRA-establ rshed +hews pecial-aceount}-

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments
thereto.

“Operation and Maintenance” or “O & M” shall mean all activities required to maintain
the effectiveness of the Remedial Action as required under the Operation-and



Maintenance-Remedial Design/Remedial Action Work Plan-appreved-ordeveloped-by
ERA-pursuant-to-this-Consent-Decree-and-the-Statement-of- Weork-(SOW):

5‘()_” HEFSE““H% ‘;3‘3 ) o H

“Paragraph™ shall mean a portion of this Consent Decree identified by an arabic numeral
or an upper case letter.

“Parties” shall mean the United States {-the-State-of————————————-and the

Settling Defendants.

“Past Response Costs” shall mean all costs, including, but not limited to, direct and
mdlrect costs, that the United States pald at or in connection with the Site through-{insert

“Plaintiffis}” shall mean the United States-fend-the-Stateof-———————— 1.

“RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 er
seq. (also known as the Resource Conservation and Recovery Act).

“Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to the

{Slte or—Operable Unit-at-the-Site]-signed on — - 19July
.2005_, by the Reglonal Admlmstrator EPA Reg:on ———\/ 111, or his/her

“Remedial Action” shall mean those activities, except for Operation and Maintenance, to
be undertaken by the Settling Defendants to implement the ROD, in accordance with the
SOW-and-the-final-Remedial Design-and-/Remedial Action Work Plans and other plans
approved by EPA.

“Remedial Design/Remedial Action Work Plan” shall mean the document developed
pursuant to Paragraph +211 of this Consent Decree and approved by EPA, and any

amendments thereto. —Reme&a%w—sha#%we&n%he%—aeﬂ%eﬁe%e—andeﬁakeﬂ—by

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.



“Settling Defendants” shall mean these-Partiesidentified--Appendices-D-{Nen-Owner

Setthing Defendants)United Park City Mines Company, its successors and EAOwner
Setthing Defendantsiassigns.

£ Utm{\~{—imme “Site” shall mean the Richardson Flats Site. CERC LIS D#

UTDY980952840, an approximately 160 acre tailings impoundment. with associated
diversion ditches, remedial wetlands and other features, including, without limitation. the
fullest extent of any groundwater plume emanating from the Site. The Site is part of
certain real property owned by Settling Defendant that comprises approximately 650

acres, it hg Site js located approximately 1.5 miles northeast ofsﬂﬂe}}’ark City, Utah, - [ Pormatted: Underiine

INOTE:- Where-thestate-is-a-party-to-the-consent-deeree; definitions-of “State Past
Respanse-Costsund “State Fotirre Response-Costs-will-need-to-be-added-to-this
seetion ns appropriate.}

g _ Wk or S OW chall he : wrork for . ’

“State” shall mean the State of Utah,

“Supervising Contractor” shall mean the principal contractor retained by the Settling
Defendants to supervise and direct the implementation of the Work under this Consent
Decree.

“United States” shall mean the United States of America.

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33),
42 U.S.C. § 9601(33); [¢and (3) any “solid waste” under Section 1004(27) of RCRA, 42
us.C

_§ 6903(273: and-(3y any “harsurdous-material--under finsertu ppropriste State-stntutory
eitationt)).



“Work” shall mean all activities Settling Pefendants-areDefendant is required to perform
under this Consent Decree, except those required by Section XXM-(Retention-of
Reeards):XXV. RETENTION OF RECORDS.

V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Parties in entering into this Consent
Decree are to protect public health or welfare or the environment at the Site by the design
and implementation of response actions at the Site by the Settling Defendants, to
reimburse response costs of the Plaintifffs], and to resolve the claims of Plaintifffs}
against Settling Defendants as provided in this Consent Decree.

6———Commitments by Settling Defendants:

#6. . Settling Defendants shall finance and perform the Work in accordance with this MER
Consent Decree, the ROD, the-SOW5-and all work plans and other plans, standards, o
specifications, and schedules set forth herein or developed by Settling Defendants and

approved by EPA pursuant to this Consent Decree. Settling Defendants shall also

reimburse the United States {and-the-State}-for Past Response Costs and-Euture-Response
Cests-as provided in this Consent Decree.

comply-with-al-applicable-orrelevant-and-appropriate-regiirements-of-al-Federal-and
state-environmenta-aws-asset-forth-ithe ROD-and-the SOW-Compliance With
Applicable Law. All activities undertaken by Settling Defendant pursuant to this Consent

Decree shall be performed in accordance with applicable or relevant and appropriate

requirements of all Federal and state environmental laws as set forth in the ROD and the
Remedial Design/Remedial Action Work Plan. The activities conducted pursuant to this
Consent Decrege, if approved by EPA, shall be considered to be consistent with the NCP.

8. Permits.

a) As provided in Section 121(e) of CERCLA and Section 300.400(e) of the NCP,
no permit, including without limitation any permit required by the Federal Water
Pollution Control Act, 8§ 1251-1387, shall be required for any portion of the
Work conducted entirely on-site (i.e., within the areal extent of contamination-er,
in very close proximity to the contamination and necessary for implementation of

are needed to implement this Consent Decree) or water emanating from the Site
as contemplated by the Remedial Design. Where any portion of the Work that is




not on-site requires a federal or state permit or approval, Settling Defendants shall
submit timely and complete applications and take all other actions necessary to
obtain all such permits or approvals.

b) The Settling Defendants may seek relief under the provisions of Section X34HH
{Foree Majenre)X VIII. FORCE MAJEURE of this Consent Decree for any delay
in the performance of the Work resulting from a failure to obtain, or a delay in
obtaining, any permit required for the Work.

c) This Consent Decree is not, and shall not be construed to be, a permit issued
pursuant to any federal or state statute or regulation.

INOTE: For Consent-Decrees in-which-there-is-an-Owner-Settling Defendant;add

Paragraph-9, below. Paragraph-9.a-may-be-deleted-if an-ensement-will-be-recorded
pursunntto-Paragraph-26-e}

9. Notice to Successors-in-Title.

a) With respect to any property owned or controlled by the Ownes-Settling
Defendant¢s} that is located within the Site, within +330 days after the entry of
this Consent Decree, the Owner-Settling Defendant(s) shall subsit-to-ERA-for
review-and-approval-a-netice-to-be-filedfile with the Recorder's Office-for
Registry-of Deeds-or-otherappropriate ofice,———————— Summit
County, State of o~————————wh+-.—h+.hau-pte«—tdeUtah notice to all successors-in-
title that the property is part of the Slte that EPA selected a remedy for the Site on

Consent Decree requtrmg implementation of the remedy.-Such-noticets)-shal
entif-the brited-States District-Court-irwhich-the Consent-Deeree-wasfiled;
the-name-and-eivil-actionnumber-ofthis-caseand-the-date-the-Consent-Decree

netiee(s)}-within- Such notice shall be in substantially the same form as that

attached hereto as Exhibit . The Owner Settling Defendant shall provide EPA
with a certified copy of the recorded notice within 30 dayvs of recording such

ay——Alleast 10 days of-EPA's-approval-of the-notice(s)—TFhe-OwnerSetthing
Defendant{s)shall-provide BRA-with-u-certified-copy-of therecorded-notice(s)
within0-days-of recordinusuch-notice(s):

b) ~teast 30-daysprior to the conveyance of any interest in property located within
the Site including, but not limited to, fee interests, leasehold interests, and
mortgage interests, the Owner-Settling Defendant{s) conveying the interest shall
give the grantee written notice of (i) this Consent Decree, (ii) any instrument by
which an interest in real property has been conveyed that confers a right of access
to the Site (hereinafter referred to as “access easements”) pursuant to Section Px
Aceess-and-fastitutional-ControlskiX. ACCESS AND INSTITUTIONAL
CONTROLS, and (iii) any instrument by which an interest in real property has




been conveyed that confers a right to enforce restrictions on the use of such
property (hereinafter referred to as “restrictive easements”) pursuant to Section X

Aecess-andInstitutionat-Controls)-1X, ACCESS AND INSTITUTIONAL

CONTROLS. Such notice shall be in substantially the same form as that attached

hereto as Exhibit . In lieu of the foregoing, Settling Defendant may record (i)
the Consent Decree, (ii) any instrument by which an interest in real property has
been conveved that conters a right of access to the Site (hereinafier referred to as

“access easements’) pursuant to Section IX. ACCESS AND INSTITUTIONAL
CONTROLS. and (iii) anv instrument by which an_interest in real property has
been conveved that confers a right to enforce restrictions on the use of such
property (hereinafter referred to as “‘restrictive easements’) pursuant to Section
IX. ACCESS AND INSTITUTIONAL CONTROLS with the Recorder's Office,
Summit County, State of Utah.

b)c} At least 3010 days prior to such conveyance, the OwnerSettling Defendantfs)  +--
conveying the interest shall also give written notice to EPA and the State of the
proposed conveyance, including the name and address of the grantee, and the date
on which notice of the Consent Decree, access easements, and/or restrictive
easements was given to the grantee.

e)d)  In the event of any such conveyance, the Owner-Settling Defendant's obligations
under this Consent Decree—including-but-nottmited-to—is-obligation-te-provide
oFr-sective-aceess-and- mst—rtul«—)nﬁ%—eeﬂtrols—hds—we” as—t&abide by—sueh—msﬂluuonal

Genseﬁ{—Deeree- shall continue to be met by the Owner-Settling Defendantésf,
unless otherwise agreed 10 in writing by EPA, In no event shall the conveyance
release or otherwise affect the liability of the Gwner-Settling Defendantés) to
comply with all provisions of this Consent Decree, absent the prior written
consent of EPA. If the United States approves, the grantee may perform some or
all of the Work under this Consent Decree.

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

ﬂeedSﬂ-nd--R—eéianal-—pmel-iee:-l

10.

fSelection of Supervising Contractor.

a) All aspects of the Work to be performed by Settling Defendants pursuant to

Sectlons Mpe#mm&mhe%k—b%e&mg-gefam{s)—\u%&emedy

(Eﬁmgeﬂey'-l{-espeﬁse)\’ L. PERFORMANCE OF THE WORK BY SE‘ITLFNG
DEFENDANT, VII. REMEDY REVIEW, VIII. QUALITY ASSURANCE,
SAMPLING, AND DATA ANALYSIS. and XV. EMERGENCY RESPONSE of
this Consent Decree shall be under the direction and supervision of the

Supervising Contractor-the-seleetien-of-which-shall-besubject-to-disappreval-by
ERA-fafler-a-reasonable opportupity-forreview-and-comment by-the State]:




sing-of-this- Consent-Peeree—Setthing Defendantsshall

notify-PA- [and the-State}-in- wrmng-of the- Hdme—+}{4e——ﬂﬂd quatifications-of-any

c«em&me&)r—propmed—&e-be—suﬁ P HAG
MWM%MWWWWWM&%M
ANSEASOC-E4-1994, Speeiieats
LEnvironmental-Bata-Coleetion-and-Bavironmental-F eehneleay%’mgmms—-
Fmerican-National-StandardJanuary- 51095} by submitting-a-cepy-ofthe
proposed-contractor-s-Ouality ManagementRlantOMP)The-OMR sheuld-be
preparad-in-accordance-with = ERPA-Requirementsfor-Quality Manegement-Plans
EQARDYHERA240:B-8H002 - March 200-D-or-equivalent- docurmentationas
determined-by-EPA- ERA-will-tssue-a-notice-of disapproval-or-an-autherization-to
pmeeed—u-dt my%me%emaﬂer—éeﬂmg—gefeﬂéaﬂ&—pmpes&t&ehaﬁﬁe-a

the Smte} cmd FAUSE obhumm dutheﬂﬁmon o pmeeed from-ERAf-after-a
reasonable-oppertuaityforreview-and-comment-by-the-State}-before-the-new
Supervising-Contractorperforms,-direets-orsupervises-any-Work-underthis
Consent-Deoree:, EPA herchy approves United Park Citv Mines Company’s
Ketry Gee as the Supervising Contractor,

mmfaeﬂwpfamushhpmpesed#%mmwdewmwmeﬂeeeﬁtheﬂame&e#

any-contractorts)-thatit-disapproves-and-an-authorization-to-proeeed-with-respect
to-any-of the other-eontractors—[f at any time after the Eftective Date, Settling

Defendant proposes to change its Supervising Contractor, Settling Defendant shall
give notice of the propoesal 1o FPA and must obtain an autherization to proceed
from EPA before the new Supervising Contractor perforins. directs, or supervises
any Work under this Consent Decree. _Approval of a new Supervising Contractor
shall not be unreasonably withheld. If EPA and Settling Befendants-may-seleet
any-contractor-from that-list-that-is-net-disapprovedDefendant are not able to
agree as to a proposed Supervising ( ontractor and shaH-ﬂeaﬁy—b%E&neLthe
State}-of-thenan

authorization-to-proeced:

ab)  HEPAfailsfailure to provide-written-notice-of its-authorization-to-proceed-of  + -~ Formatted: Bllets and Numbering )
disapprovalas-previded-in-this Paragraph-and-thisfatlure-agree prevents the
Settlmg Defendants from meeting one or more deadlines in this Consent Decree
or in a plan approved by the-EPA pursuant to this Consent Decree, Settling
Defendants may seek relief under the provisions of Section X3 H-(Feree ’,{mm; Font: Bold ]
Majenrerthereof {XIX. DISPUTE RESOLUTION of'this Consent Decree.,

1. [Work Plans and Deliverables.

+{——Remedial Design:



ROB;-this Consem%eereeandk»r the-SOW- Upan -is-approval-by-ERAthe
Remedial-Design-,_The Remedial Design/Remedial Action Work Plan attached

hereto as Appendix . including all of its separate attachments, is hereby
approved and accepted by EPA. Anv action or requirement in the Remedial
Design/Remedial Action Work Plan (including its attachments) may be modified
by mutual agreement between EPA and Settling Defendant without modifying
this Consent Decree. The Remedial Design/Remedial Action Work Plan shati-be

is incorporated into and beseme-is enforceable under this Consent Decree. Within
—days-after-ERA's- ssuaneo-of an-autherization-to-proceed-the-Settling

ll’rbhlthnt bu&ml Ha ted—to plans-and 5ehedu#es for-the uomplehorref—fl:—isl—all

MWW%MM%M&MWS—M&@
Sdmﬂmg—aﬂdﬂﬂabﬁw—phw(memekﬂg—bmmwe—a—ﬂemedmkgeﬁgn

¢ Quahly Assuranee~$amplm+.—dnel «Data—‘\ndl ysm 3): ~and+2+a—(—0nsl ructon

Hmmaﬁ—de%un—sﬂbmﬁM—H-)ﬁmmeFmeeha&e-éeﬁgﬂ

desipa-WorkPlan—3)-a-pre
W%Hmi+%wfma#ﬁa&kdw&bmﬂ&&l—mﬂddmmm

%—(»»k—-ma-n-.




sampling-andpre-desigpve e
plans-drawings-and-shetehesy (6) reguired-specifications-in- eumneiurm -—and (73
preliminary-constructon-schedule:

v r———The-intermediate destgnsubmitial-ifrequired-by-ERA-or-ifindependently
submitted-by-the Setthing-Defendants-shall-be-a-continnationand-expansion-of-the

preliminary desipn-Any-value-engineering proposals-must-be-identified-and

evaluated-during-thisreview:

by———Fhe-pre-finalifinal-destgn-submittal-shall-+ nelude it nummum %he—fellowmb

H)#ma%plam anérsf»eemc i

Defendants sh&H—wbmx\He—EP

the-Remedial-Action-ab-the Site-¢= Remedm#—Amon %mkﬂaw—) Fhe-Remedial
Action-WorkPlanshatl-provide-for-construetion-and-implementation-of the
remedy-set-forth-ir-the ROB-and-achievement of the Performance Standards;in
aecordance-with-this-Consent-Deeree;-the-ROD-the-SOWand-the-design-plans
and-+peetttcations developed-innecordance-with-the Remedial Pesian WeorkPlan
WMWWMMMM

Hr- —- Fhe-Remedial Avtion WorkPlanshall-nelude-the-fellowing{List-all-aetivities
for wm#me&edekwws—«;ﬂmﬁ Msehedﬂes—sheu%d—be—meladed—%&he%emed&al

&Hmﬁquwﬂmm‘%qmemems—%%methedelew—femnpkmemm
Operationand-M aintenancePlan-(P-methodology-for-nplementation-ot-the
Contingeney-Plan-(8)-teatative-formulation-of-the-Remedial-Action-team:-(9)
L*WWMM@MWWM&%WG&W&
tor the-decontaminationofcgquipmen

materialst-he-Remedial- Action-WeorkPlan-also-shal-tnelude-the-methodology



i-mplememat ien-» eﬁﬂ#{{emed-ial—.’-\eﬁen--ié_sks-—idem-i-ﬁed—i-n-the—ﬁ-nal—design

REMGM%&WMMWMWM}&S@W
Contractor):

¢)-—-—Upon-approval-of-the Remedial-Action-Work-Plan-by-liPAs-after-areasonable
Wamwmmwwmmme@nm%

recial-retion-Werk-Plar—The

Setthing-Defendants-shall-submit-to-ERA-and-the-State-ath-plans;-submittals-or

- h =1 5 , v
Action-netivities-at-the-Site-prier-to-approval of-the-Remedial-Aetion-Weork-Rlan-]

43——The-Setthing Defendants-shatheontinue-to-implement-the Remedial-Aetion-and O&M
unt-the-Performance-Standards-are-aehieved-and-for-so-long-thereafier-as-is-otherwise

A o6 . N . T

eases: lf—a technienl 1mp| ﬂetwab|l|ty~prowslen is- meluded—thedeﬁm{mn—of—l’-e}:fonnﬂ Ree

m%wmmmmmﬂmmmmm

H——-Meodification-of the- SOW-or-Related- Work-Plans:

- .‘ B j = ry F - '. & i --
Section-XAX-{ Dispute-Resolution)-Paragraph-75-(record-review)-The SOW
hatl! ifed.i I el Lt ;

d—-Setthne-Defendantsshalimplement-any-workrequired-byv-amy-medifications
incorperated-in-the-SOW and/or-in-work-plans-developed-purstant-to-the SOW-in
aceordance-with-this Paragraph:



12. Modification of the Remedial Design/Remedial Action Work Plan.

a) If EPA determines that modification to the work specified in the Remedial
Desien/Remedial Action Work Plan is necessary to achieve and maintain the
Performance Standards or to carry out and maintain the effectiveness of the
remedy set forth in the ROD, EPA may require by written demand that such
meodification be incorporated into the Remedial Design/Remedial Action Work
Plan, provided, however, that a modification may only be required pursuant to
this Paragraph to the extent that it is consistent with the scope of the remedy
selected in the ROD).

b) 1t Settling Defendant objects to any modification determined by EPA to be
necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to
Section XIX. DISPUTE RESOLUTION, Paragraph 62. The Remedial
Desion: Remedial Action Work Plan shall be modified in accordance with tinal
resolution ot the dispute.

c) Settling Defendant shall implement any work required by any modifications
incorporated in worh plans in accordance with this Paragraph.

d) 1f Settling Defendant desires to deviate from the Remedial Design/Remedial
Action Work Plan. or any schedule or plan relating thereto, Settling Defendant
may_not proceed with the requested deviation until receiving oral or written
approval from the EPA Project Coordinator. which shall not be unreasonably
withheld. EPA’s Project Coordinator shall provide written confirmation of any
oral approval within five (5) days of granting such oral approval.

€) Nothing in this Paragraph shall be construed to limit EPA's authority to require
performance of further response actions as otherwise provided in this Consent
Decree.

3 — Setthing Pefendantsacknovdedpe-and-agree-thatnothingin-this-Consent Decree-the
SOW —or-the-Remediah-Design-or-Remediab-Action-WerkPlans-constitutesa-warraity-of
represeptation-of any-kind-by Plaintifffs}that complianee-with-the-work requirements-set

torth-in the- SOW-and the Work-Planswit-achieve-the-Performance-Standards:

s

13 Off-site Shipments

a) Settling Defendants shall, prior to any off-Site shipment of Waste Material from
the Site to an out-of-state waste management facility, provide written notification
to the appropriate state environmental official in the receiving facility's state and
to the EPA Project Coordinator of such shipment of Waste Material. However,
this notification requirement shall not apply to any off-Site shipments when the
total volume of all such shipments will not exceed 10 cubic yards.

i) Fhe-Settling Defendants shall include in the written notification the
following information, where available: (A) the name and location of the
facility to which thethe Waste Material is to be shipped; (B) the type and

--{ Formatted: Buflels and Numbering




quantity of the Waste Material to be shipped; (C) the expected schedule
for the shipment of the Waste Material; and (D) the method of
transportation.-Fhe Settling Defendants shall notify the state in which the
planned receiving facility is located of major changes in the shipment
plan, such as a decision to ship the Waste Material to another facility
within the same state, or to a facility in another state.

ii) The identity of the receiving facility and state will be determined by the
Settling Defendants following the award of the contract for Remedial
Action construction. -The Settling Defendants shall provide the
information required by Paragraph 46-1(a) as soon as practicable after the
award of the contract and before the Waste Material is actually shipped.

b) Before shipping any hazardous substances, pollutants, or contaminants from the
| Site to an off-site location, Settling Defendants shall obtain EPA’s certification
that the proposed receiving facility is operating in compliance with the
requirements of CERCLA Section 121(d)(3) and 40 C.F.R. 300.440. Settling
| Defendants shall only send hazardous substances, pollutants, or contaminants
from the Site to an off-site facility that complies with the requirements of the
statutory provision and regulations cited in the preceding sentence.

byc)  As contemplated by the ROD, Settling Defendant is hereby authorized, but not
obligated, to accept mine waste from the Park City area within the Site
impoundment. Settling Defendant shall provide EPA's Project Coordinator with
oral notification of any shipmeni of mine waste to the Site prior to acceptance of
any such shipment.

VII. REMEDY REVIEW

INOTE+-Fhis-Seetion-may-need-to-be-modified-or-omitted-in-consent-deerees-where-the

MMHWWMWWWWMM

reservations-(e:2-non-finnl-operable-uni

omitted-where-po-hazar dou&—ﬁub&tﬂm&—pﬁllu{ﬁﬂﬂ mwontamimmts will-remain-at-the-site

aftercompletion-of-theremedial-netion}

4+%14. Periodic Review. Settling Defendants shall conduct anry-studies and investigations as
reasonably requested by EPA, in order to permit EPA to conduct reviews of whether the

Remedial Action is protective of human health and the environment at least every five
years as required by Section 121(c) of CERCLA and any applicable regulations.

l 48:15. EPA Selection of Further Response Actions. If EPA reasonably determines, at any time,
that the Remedial Action is not protective of human health and the environment, EPA
may select further response actions for the Site in accordance with the requirements of
CERCLA and the NCP.

| 49:16. Opportunity To Comment. Settling Defendants and, if required by Sections 113(k)(2) or
117 of CERCLA, the public, will be provided with an opportunity to comment on any
further response actions proposed by EPA as a result of the review conducted pursuant to




26:17.

Section 121(c) of CERCLA and to submit written comments for the record during the
comment period.

Settling Defendants'Defendant’s Obligation To Perform Further Response Actions. H-In

218,

the event that EPA selects further response actions for the Site, the-EPA may require that
Settling Pefendantsshat-undertake-Defendant implement any such further response
action(s) only to the extent that the reopener conditions in Paragraph 9478 or Paragraph
92 (a) (United States' reservations.of liability based on unknown conditions or
new information) are satisfied._ Settling Defendants may invoke the procedures set forth
in Section XIX-4 #)wputehkewluuen)XIX DISPUTE RESOLUTION to dispute (1) EPA's
determination that the reopener conditions of Paragraph 9478 or Paragraph 92-o£Section
AXHCovenarts-Noto-Sue-by-Plaintiiffsha) of Section XXI. COVENANTS NOT TO
SUE BY PLAINTIFF are satisfied, (2) EPA's determination that the Remedial Action is
not protective of human health and the environment, or (3) EPA's selection of the further
response actions. Disputes pertaining to the whether the Remedial Action is protective or
to EPA's selection of further response actions shall be resolved pursuant to Paragraph
7562 (record review).

further response actlons pursuant to Paragraph 39—!4}(93#17 it shall submit a plan for such
work to EPA for approval in accordance with the procedures set forth in Section-¥4
Herformance-ofthe- Work-by SettlingPefendantsyV]. PERFORMANCE OF THE
WORK BY SETTLING DEFENDANT and shall implement the plan approved by EPA
in accordance with the provisions of this Decree.

FALETERNATNVE- Hhe-preceding two-Paragraphs(20-& 2 -may-be omitted- () -for
Settling Defendants-whoseliabilitv-has-been-estublished-by-eourt-erder-or-judgment;-(2)-for

Setthing-Defendants-who-agree-to-ndmit-ornotto-contestHability inthe event-that the
braited-States-instiutes-annctionforfurther-relief-based-on-the-reservationssetfort-in
Parsgraphs 94-0r-92 of the-Covenant-Not-lo-Sues-or-(3)-in-other-approprinte-ensesd

VII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

22.19. Settling Defendants shall use quality assurance, quality control, and chain of custody

procedures for all {treatability, design, compliance aad-or monitoring} samples required
by the Remedial Desivn in accordance with “EPA Requirements for Quality Assurance
Project Plans (QA/RS)” (EPA/240/B-01/003, March 2001) “Guidance for Quality
Assurance Project Plans (QA/G-5)” (EPA/600/R-98/018, February 1998), and subsequent
amendments to such guidelines upon notification by EPA to Settling Defendants of such
amendment. Amended guidelines shall apply only to procedures conducted after such
notification. Prior to the commencement of any monitoring project under this Consent
Decree, Settling Defendants shall submit to EPA for approval, after a reasonable
opportunity for review and comment by the State, a Quality Assurance Project Plan
(“QAPP") that is consistent with the SOW-Remedial Design/Remedial Action Work Plan,
the NCP and fapplicable guidance documents.}_If relevant to the proceeding, the Parties
agree that validated sampling data generated in accordance with the QAPP(s) and
reviewed and approved by EPA shall be admissible as evidence, without objection, in any

{ Formatted: Bullets and Numbering )




2320,

25:22.

2421,

proceeding under this Decree. Settling Pefendants-shal-ensure-that-Defendant shall allow
EPA {anduSwle} personnel and its {{heir}authorized represemdeives—are

Defendants in lmplementmg this Consent Decree. In addition, Settling Defendants shall
ensurercquire that such laboratories shall analyze all samples submitted by EPA pursuant
to the QAPP for quality assurance monitoring. Settling Defendants shall ensurerequire
that the laboratories they-utilizeit utilizes for the analysis of samples taken pursuant to
this Decree perform all analyses according to accepted EPA methods. Accepted EPA
methods consist of those methods which are documented in the {*“Contract Lab Program
Statement of Work for Inorganic Analysis” and the “Contract Lab Program Statement of
Work for Organic Analysis,” dated February 1988}, and any amendments made thereto
during the course of the implementation of this Decree; however, upon approval by EPA,
after opportunity for review and comment by the State, the Settling Defendants may use
other analytical methods which are as stringent as or more stringent than the CLP-
approved methods Settling Defendants shall enstres require that all laboratories they-useit
or EPA equivalent QA/QC program. Settling Defendants shall only use laboratories that
have a documented Quality System which complies with ANSI/ASQC E4-1994,
“Specifications and Guidelines for Quality Systems for Environmental Data Collection
and Environmental Technology Programs,” (American National Standard, January S,
1995), and “EPA Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-
01/002, March 2001) or equivalent documentation as determined by EPA. EPA may
consider laboratories accredited under the National Environmental Laboratory
Accreditation Program (NELAP) as meeting the Quality System requirements. Settling
Defendants shall easurerequire that all field methodologies utilized in collecting samples
for subsequent analysis pursuant to this Decree will be conducted in accordance with the
procedures set forth in the QAPP approved by EPA.

Upon request, the-Settling Defendants shall allow split or duplicate samples to be taken
by EPA fand-the-State}-or their-its authorized representatives. Settling Defendants shall
notify EPA fand-the-State}-not less than {28114 days in advance of any sample collection
activity unless shorter notice is agreed to by EPA. In addition, EPA fand-the-State}-shall
have the right to take any additional samples that EPA f{erthe-State}-deem necessary.
Upon request, EPA fand-the-State}-shall allow the-Settling Defendants to take split or
duplicate samples of any samples it fthey}takefsitakes as part of the Plaintiff's{}
oversight of the-Settling Befendants Defendant's implementation of the Work.

Settling Defendants shall submit to EPA fand-the-State}—copies of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling
Defendants with respect to the Site and/or the implementation of this Consent Decree
unless EPA agrees otherwise.

> : Except as provided in Section X X1
hereof, the United States {dnd—!he—Sm&e}—hereby retain{s} all of its ftheir}-information
gathering and inspection authorities and rights, including enforcement actions related
thereto, under CERCLA, RCRA and any other applicable statutes or regulations.




IX. ACCESS AND INSTITUTIONAL CONTROLS

POH-Subparagraphs-26-a-nrd-27a-should-reutinelyr-be-ineluded-in-eonsent-deerees:
Subparngraphs26.b-and27%b-should-be-included-where EPA-determines-that-land/water
use-restrictions-are-needed-on-property-owned-by-settling-ornos-seitling landowners-to

ensure the integrity or-protectiveness-of-the remedinl-netion-Subpaengraphs26.c-and-27.¢

sheuld-be-tneluded-where ERPA-determines-that-n-property-interest running-with-thedard
(erantingeither-a right of neeess or-narighi-te-enforeedradiwanteruse restrictions)-should-be
aequired-by-EPA-or-another-grantee-from-setthing-or-pon-setthnglandewners:}

26:23. If the Site, or any other property where access and/or land/water use restrictions are e { Formatted: Bullets and Numbering |
needed to implement this Consent Decree, is owned or controlled by any-efthe Settling
Defendants, such Settling Defendants shall:

a) commencing on the date of lodging of this Consent Decree, provide the United
States{—the-Stater and its {+hei] representatives, including EPA and its
contractors; with access at all reasonable times to the Site, or such other property,
for the purpose of conducting any activity related to this Consent Decree
including, but not limited to, the following activities:

i) Monitoring the Work;

it) Verifying any data or information submitted to the United Statesferthe
State};
iii) Conducting investigations relating to contamination at or near the Site;

iv) Obtaining samples;

v) Assessing the need for, planning, or implementing additional response
actions at or near the Site;

vi) Assessing implementation of quality assurance and quality control
practices as defined in the approved Quality Assurance Project Plans;

vii)  Implementing the Work pursuant to the conditions set forth in Paragraph
9382 of this Consent Decree;

viii))  Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or theisits

agents, consistent with Seetien>x>XHY-{Aceess-to-lnfermatienk XX1V.
ACCESS TO INFORMATION;

ix) Assessing Settling Befendents'Defendant’s compliance with this Consent
Decree; and



b)

<)

X) Determining whether the Site or other property is being used in a manner
that is prohibited or restricted, or that may need to be prohibited or
restricted, by or pursuant to this Consent Decree;

commencing on the date of lodging of this Consent Decree, refrain from using the
Site, or such other property, in any manner that would interfere with or adversely
affect the implementation, integrity, or protectiveness of the remedial measures to
be perfonned pursuant to this Consent Decree—Sueh-restrictions-inchide-but-are

= = RE $4; and

execute and record in the Recorder's Office forRegistry-of Deeds-orother
apprepriate-tand-records-offiee}-of———Summit County, State of ———
Utah, an easement, running with the land, that (i) grants EPA a right of access for
the purpose of conducting any activity related to this Consent Decree including,
but not limited to, those activities listed in Paragraph 26-0(a) of this Consent
Decree, and (ii) grants EPA the right to enforce the land/water use restrictions
listed in Paragraph 26-0(b-)of this Consent Decree, or other restrictions that EPA
determines are necessary to implement, ensure non-interference with, or ensure
the protectiveness of the remedial measures to be performed pursuant to this
Consent Decree. Sueh

e——Settling Defendants—s

d)

ldnd/watef use- resmetrws--to-[-(—r-)—thebmleé Smte&—ﬁwbehalf ﬁf EPA--and-its

S mwmd—&weﬁfeqen&gﬂ%f%eemehgeiﬂﬂw

-approprate-granteest:

Such-Settling-Detfendants shall, within 45 days of entry of this Consent Decree,

submit to EPA for review and approval with respect to such property:

i) A draft easement, in substantially the form attached hereto as Appendix
__, that is enforceable under the laws of the State of ———— Utah,
and

e -A current title insurance commitment or some other evidence of title

acceptable to EPA, which shows title to the land described in the easement
to be free and clear of all prior liens and encumbrances (except when those
liens or encumbrances are approved by EPA or when despite best efforts,

.5;‘?;*1dﬂﬂtS:S-hﬂ'”‘pFQ\"'{l-d&-E‘PT\-Wi‘{'h%‘ﬁ‘ﬂ'ﬂ#"iﬂ&iﬂsﬂfﬂn€6 pohieysor-ether



final-evidencc-of-title-aceeptable to- ERAand-a-certified-copy-ofthe

original-recorded-casement-showing-the-elerk’srecording-stamps—If-the
easementicto-be-conveyed-to-the United-States-the-easement-and-title
evideneefincludingfinal-title-evidence)shall-be prepared-inaccordance
wﬁh—ﬂvfe—l—o—é—{;epaﬁmenh)ﬂuﬁaee—l M&%&aﬁéards—;:'g@wad—a-ppmvai—e#

B

2724, If the Site, or any other property where access and/or land/water use restrictions are
needed to implement this Consent Decree, is owned or controlled by persons other than
any-of-the-Settling Defendants, Settling Defendants shall use commercially reasonable
best efforts to secure from such persons:

a)

b)

<)

an agreement to provide access thereto for Settling Defendants;-as—weH-as-for, the
United States en—be#mh‘—eﬂF—R#\—and ehe—%%aHs—weH—as—meirits representatives{,_
related to thIS Consent Decree lncludmg, but not limited to, those activities listed

in Paragraph 26.a-0(a)of this Consent Decree;

an agreement, enforceable by the-Settling Defendants and the United States, to
refrain from using the Site, or such other property, in any manner that would
interfere with or adversely affect the implementation, integrity, or protectiveness
of the remedial measures to be performed pursuant to this Consent Decree—Such
restrictions-include-but-are-nut-limited-to-Hist-speeifie-restrietions-or-eross-

refereneerestrictions-in-Parapraph 26;-ifapplieable}; and

the execution and recordation in the Recorder's Office [(»—Re"l&trv of Beeds-or

-~———=LItah, of an easement, runnmg with the land that (1) grants EPA aright of
access for the purpose of conducting any activity related to this Consent Decree
including, but not limited to, those activities listed in Paragraph 26-0(a) of this
Consent Decree, and (ii) grants EPA the right to enforce the land/water use
restrictions listed in Paragraph 26:0(b) of this Consent Decree, or other
restrictions that EPA determines are necessary to implement, ensure non-
interference with, or ensure the protectiveness of the remedial measures to be

performed pursuant to this Consent Decree.-Fhe-aceess-rights-andlorrightste

enforce-landiwater userestrictions shdH—beJ'mnted—m{( l) -the- Umted %tates o

apprﬁpﬂa{eﬁrﬂn{ees} Wlthm 45 days of entry of this Consent Decree, Settlmg
Defendants shall submit to EPA for review and approval with respect to such

property:

i) A draft easement, in substantially the form attached hereto as Appendix
—~__, that is enforceable under the laws of the State of ————Utah, and

i) A current title insurance commitment, or some other evidence of title
acceptable to EPA, which shows title to the land described in the easement

{ Formatted: Buliets and Numbering )




25.

to be free and clear of all prior liens and encumbrances (except when those
liens or encumbrances are approved by EPA or when, despite best efforts,
Settling Pefendantsare-Detendant is unable to obtain release or
subordination of such prior liens or encumbrances). Within-3-daysof
-%@pre%nd—aeeep&&ne&eﬁheeasemeﬁ&&ﬂd%e—ml&ewé%
Setthng Defendants-s

that-nething-has-ocetrred s-ine&(-lweﬁ*eeti#&da%&eﬁ%heeommi-tme m-te

final-evidence-of title-acceptable-to

If (a) any access or land/water use restriction agreements required by Paragraphs 24(a) or
24(b) of this Consent Decree are not obtained within 45 davs of the date of entry of this
Consent Decree, (b) or any access easements or restrictive easements required by
Paragraph 24(c) of this Consent Decree are not submitted to EPA in draft form within 45
days of the date of entry of this Consent Decree,3 or (¢) Settling Defendant is unable to
obtain an agreement pursuant to Paragraph 0(c)(1) or Paragraph 24(c)(1) from the holder
of a prior lien or encumbrance to release or subordinate such lien or encumbrance to the
easement being created pursuant to this consent decree within 45 davs of the date of entry
of this consent decree, Settling Defendant shall promptly notify the United States in

writinq, and shall include in that noliﬁca(ion a summary of the steps thal Setuding

Decree, The United States may. as it deems approprnte. assvsl Settling Defendanl in
obtaining access or land/walter use restrictions, either in the form of contractual
agreements or in the form of easements running with the land. or in obtaining the release
or subordination of a prior lien or encumbrance. Settling Defendant shall reimburse the
United States in accordance with the procedures in Section XVI. PAYMENTS FOR

RESPONSE COSTS, for all reasonable costs incurred, direct or indirect, by the United
States in obtaining such access, land/water use restrictions. and/or the )
release/subordination of prior liens or encumbrances including, but not limited to, the
cost of attorney time and the amount of monetary consideration paid or just
compensation.

i [ EPAand-a-certified-copy-ofthe-eriginal-recorded-easementshowinga-the




necded-is-owned-hy-a-nensettling party-whe-EPA-determines-is-a-PRP-(See
WWHM‘%M/MHHWMRMW

uwm%awwwmm%ﬁ%emm
WWNHMMWW%WD&&HMW&
CASEIERS-OF FeStrEH Ve SHSerReRiSFOgHH 3

ot stbmitted-to-hPA-in-draft-form-within-45- d&vs--e-f—the—du te ol-emry—ef this-Consent

PecreeS-orte)Setthing Defendants-are-unable-to-ebtain-anapreement-pursuantto
Raragraph-26.6:t0-yor Paragraph-27-e-(H-fronvthe-holder-ofa-priorHen-orencumbrance
to-release-orsubordinatesuch-Hen-or encwmbranceto-the-easement-being-created
purstant-to-this consent decree-within45-days-ef-the date-of entry-otthisconsent- decree;
Settling Pefeadants-shall promptiy-notify-the-Untted -States-in-writingand shal-inelude
in-that-netiteation-asunynary-of the-steps-that Setthng Defendants-have-takento-atiempt
to-comply-with-Parsuruph26-or 27-of this-Consent-Decree-The-bnited-Statestnay-as-it

deems appropriate;asyist- SeHhm_Defend{m{s 1-oblaining- CCess-OF- Jand/water-use

curred —leec.t -OF mdneet ~by-the-United States-in- eblmmnwsueh aeeess~+a+1d+wate|'~-use
resteictons-andlfor the-release/subordination-otf priortiens-orencumbrancestchuding,
but-nat Hmited-tothe-costofattorney-time-and-the-ameunt-ofmonetary-consideration
peid-offust-compensation:

29.26. HERA reasonably determines that land/water use restrictions in the form of state or local +------ { Formatted: Buliets and Numbering |
laws, regulations, ordinances or other governmental controls are needed to implement the
remedy selected in the ROD, ensure the integrity and protectiveness thereof, or ensure
non-interference therewith, Settling Defendants shall cooperate with EPA's fand-the
State'st-efforts to secure such governmental controls.

30:.27. Notwithsianding-any-provision-of-this-Consent-Decreer-the-United-States-fand-the-State}
retain}siExcept as provided in Section XX below, the United States retains all of its
access authorities and rights, as well as all of its ftheir} rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA
and any other applicable statute or regulations.

X. REPORTING REQUIREMENTS

24-.28. In addition to any other requirement of this Consent Decree, Settling Defendants shall ~ +------ { Formatted: Bufiets and Numbemg
submit to EPA and the State —copies of written {menthivjquarterly progress reports
that:

a) describe the actions which have been taken toward achieving compliance with
this Consent Decree during the previous fmerthjthree months;



b) include a summary of all resuits of sampling and tests and all other data received
or generated by Settling Defendants or theirits contractors or agents in the

previous pmenthjthree months;

c) identify all work plans, plans and other deliverables required by this Consent
Decree completed and submitted during the previous fmenth}:three months;

d) describe all actions, including, but not limited to, data collection and
implementation of work plans, which are scheduled for the next {six-weeks}jthree
months and provide other information relating to the progress of construction;

o

e) include information regarding percentage of completion, unresolved delays
encountered or anticipated that may affect the future schedule for implementation
of the Work, and a description of efforts made to mitigate those delays or
anticipated delays;

f) include any modifications to the work plans or other schedules that Settling
Defendants-haveDefendant has proposed to EPA or that have been approved by
EPA; and

g) describe all activities undertaken in support of the Community Relations Plan

during the previous fmenth]three months and those to be undertaken in the next
fsix-weekstthree months. Settling Defendants shall submit these progress reports
to EPA and the State by the ftenth-day 10" of every-menthjeach April, July.
October. and January following the lodging of this Consent Decree until fEPA
notifies the-Settling Defendants pursuant to Paragraph 3+45(b) of Section ¥
(Certification-of Completon)]XIV. CERTIFICATION OF COMPLETION. If
requested by EPA-forthe-State], Settling Defendants shall also provide briefings
for EPA [and-the-State] to discuss the progress of the Work.

32:29. Fhe-Settling Defendants shall notify EPA of any change in the schedule described in the «- -
menthbyquarterly progress report for the performance of any activity, including, but not
limited to, data collection and implementation of work plans, no later than seven days
prior to the performance of the activity.

33-30. Upon the occurrence of any event during performance of the Work that Settling
Section 304 of the Emergency Planning and Community Right-to-know Act (EPCRA),
Settling Defendants shall within 24 heurs-ofthe-onsethour of its first becoming aware of
such event orally notify the EPA Project Coordinator or the Alternate EPA Project
Coordinator (in the event of the unavailability of the EPA Project Coordinator), or, in the
event that neither the EPA Project Coordinator or Alternate EPA Project Coordinator is
available, the Emergency Response Section, Region —V1II. United States
Environmental Protection Agency. These reporting requirements are in addition to the
reporting required by CERCLA Section 103 or EPCRA Section 304.




31

.. Within 20 days of the-onsetSettling Defendant first becoming aware of such an event,

Settling Defendants shall furnish to Plaintifffs} a written report, signed by the-Settling
Betfendants'Detendant's Project Coordinator, setting forth the events which occurred and
the measures taken, and to be taken, in response thereto. Within 30 days of the conclusion
of such an event, Settling Defendants shall submit a report setting forth all actions taken
in response thereto.

%N—HwRemedxal Desngn—\kieﬂrmaﬂ%he-memedlal Actlon Work Plan: or any other
approved plans to EPA in accordance with the schedules set forth in such plans. Settling
the State. Upon request by EPA Settlmg“Befendants shall submit in electromc form all
portions of any report or other deliverable Settling Defendants-areDefendant is required
to submit pursuant to the provisions of this Consent Decree.

36-33. All reports and other documents submitted by Settling Defendants to EPA (other than the

17

tmenthlyjquarterly progress reports referred to above) which purport to document
Settling Defendants'Defendant’s compliance with the terms of this Consent Decree shall
be signed by an authorized representative of the-Settling Defendants.

XL EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

—---After review of any plan, report or other item which is required to be submitted for

approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review
and comment by the State, shall: (a) approve, in whole or in part, the submission; (b)
approve the submission upon specified conditions; (c) modify the submission to cure the
deficiencies; (d) disapprove, in whole or in part, the submission, directing that the
Settling Defendants modify the submission; or (¢) any combination of the above.
However, EPA shall not modify a submission without first providing Settling Defendants
at [east one notice of deficiency and an opportunity to cure within —30 days, except
where to do so would cause serious disruption to the Work or where previousthe
submissionts}-have has previousty been disapproved due to material defects and the
deficiencies in the submission under consideration indicate a bad faith lack of effort to
submit an acceptable deliverable.

._irthewrentotfapproval-approvalupen-conditions;-er-medifieation-by ERApursuant-te <

Parapraph-3Ha){b), ﬂr{t}—é,ewknﬁ—Defwdm&HhaH—meeeed—%k&dﬂy—eamn—reqawed
brthe-plan-repeort;
right- u»amtoke-ihe—D{spute«Resekltmn procedures-set-forth-i n«See( ion-XIX-Dispute
Resolutiontwith-respect tothetnodifieations-ereonditions made-by-BRA—Inthe-event
that EP-A- MM%@WMWWWM@
and-the-submission has 4 -materiabdefeetloPA-vetainsits g s

penalties.-as- pmwded—m—%eaﬂen—h—k—{-b&ptﬂa&eé—?ena%&es-}-

39:35, Resubmission of Plans.

{ Formatted: Butiets and Numbering )




ar——If EPA disapproves (in whole or in_part), modifies, or imposes a condition on any
deliverable or other submission, EPA shall provide Settling Defendant with
written notice of the deficiency and shall provide Settling Defendant with the
riaht to cure the deficiency or calisl'y the cnndilion Upon receipt of a notice of

days or such longer time as spe(:lf'ed by EPA in such notice, correct the
deficiencies and resubmit the plan, report, or other item for approval. Any
stipulated penalties applicable to the submission, as provided in Seetior%XX.
STIPULATED PENALTIES, shall accrue during the —30-day period or
otherwnse speCIﬁed period but shall not be payable unless the resubmlssmn is

Pdrai,rd phs-40-and-41-

b¥a) . Notwithstanding the receipt of asuch notice-ef-disapproval-pursianito o
Pamgmph 37(d), Settling Defendants shall proceed, at the direction of EPA, to

take any actlon requnred by any non- deﬁcnent pomon ofthe submission.

mpleme
%Wmmmwpmmm
(Stiputated-Penalties):

49:b) _In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require the-Settling Defendants to correct
the deficiencies, in accordance with the preceding Paragraphs. EPA also retains
the right to modify or develop the plan, report or other item. Settling Defendants
shall implement any such plan, report, or item as modified or developed by EPA,
subject only to theirits right to invoke the procedures set forth in Section X%

BisputeResolution):XI1X, DISPUTE RESOLUTION,

4+-c) _If upon resubmission, a plan, report, or item is reasonablv disapproved or
modified by EPA due to a material defect, Settling Defendants shall be deemed to
have failed to submit such plan, report, or item timely and adequately unless the
Setiling DefendantsinvokeSettling Defendant invokes the dispute resolution
procedures set forth in Section XX-(Bispute Resetutiom)X1X. DISPUTE
RESOLUTION and EPA' s actlon is overtumed pursuant to that Sectlon The
provisions of Section 3
Penalties)X1X. DISPUTE RESOLUTION and Socnon XX. STIPULATED
PENALTIES shall govern the implementation of the Work and accrual and
payment of any stipulated penalties during Dispute Resolution. If EPA's
disapproval or modification is upheld, stipulated penalties shall accrue for such
violation from the date on which the initial submission was originally required, as
provided in Section XXXX. STIPULATED PENALTIES.

42:36. All plans, reports, and other items required to be submitted to EPA under this Consent
Decree shall, upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or other item
required to be submitted to EPA under this Consent Decree, the approved or modified
portion shall be enforceable under this Consent Decree.



X1L. PROJECT COORDINATORS

4337, Within- 20 days-oflodpinatlus-Consent-Deeree:EPA hereby designates Peggy Churchhill - { Formatted: Bultets and Numbering )
as its Project Coordinator,  Settling Pefendantsf-the-State]Defendant hereby designates,
and EPA willnotify-each-other-inwriting-of the-namoroddress-and-telephone-number-of
theirrespective designated-Project-Coordinatorsand-Alternateapproves, Kerry Gee as its

Project Coordinators:. If a Project Coordinator er-Alternate-Rroject-Coordinator-initially
designated is changed, the identity of the successor (the Alternate Project
Coordinator)will be given to the other Parties at least 5 working days before the ehanges
vcenr,change occurs unless impracticable, but in no event later than the actual day the
change is made.-The Settling Beferdants'Defendant’s Alternate Project Coordinator shall
be subject to disapproval by EPA and shall have the technical expertise sufficient to
adequately oversee all aspects of the Work.-Fhe Settling Defendants'Defendant's Project
Coordinator shall not be an attorney for aav-ef+he-Settling Defendants in this matter. He
or she may, however, assign other representatives, including other contractors, to serve as
a Site representative for oversight of performance of daily operations during remedial
activities.

44:38. Plaintifffs} may designate other representatives, including, but not limited to, EPA {and
State}-employees, and federal fand-State}-contractors and consuitants, to observe and
monitor the progress of any activity undertaken pursuant to this Consent Decree. EPA's
Project Coordinator and Alternate Project Coordinator shall have the authority lawfully
vested in a Remedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by
the National Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project
Coordinator or Alternate Project Coordinator shall have authority, consistent with the
National Contingency Plan, to hait any Work required by this Consent Decree and to take
any necessary response action when s/he determines that conditions at the Site constitute
an emergency situation or may present an immediate threat to public health or welfare or
the environment due to release or threatened release of Waste Material.

4339, {EPA's Project Coordinator and the Settling Deténdams‘Def‘cndant's Project Coordinator

XIII. ASSURANCE OF ABILITY TO COMPLETE WORK

46.40. Within 30 days of entry of this Consent Decree, Settling Defendants shall establish and - ( Pormatted: Bullets and Numbering )

maintain financial security in the amount of $}insert-estimated-costof-Werl}$

4,262.729.65 in one or more of the following forms:

a) A surety-performance bond or insurance policy guaranteeing or insuring
performance of the Work;

b) One or more irrevocable letters of credit equalingequaling the total estimated cost
of the Work;

c) A trust fund;



d) A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial
business relationship with ateast-ene-ofthe-Settling Defendants:; or

€) A demonstration that ene-er-more-ofthe-Settling DefendantssatisfyDefendant
satisfies the requirements of 40 C.F.R. Part 264.143(f}-(NOTE+Foar-these
purposes;refereneesin-40-CER 264443 (H-to-thesum-ofeurrent-elosure
and-posi-elosure-eosts-estimates-and-the-evnrrent-plugging-and nbandenment

eosts-estimatesshall-mean-the-amount-of-finaneial-sceurity-speeified-above:

i nsert-any-other-method(s)-appropriate-to-the-partieular-ense:):

4741, HtheSettling-Pefendantsseek seeks to demonstrate the ability to complete the Work <o
through a guarantee by a third party pursuant to Paragraph 46-40(d) of this Consent
Decree, Settling Defendants shall demonstrate that the guarantor satisfies the
requirements of 40 C.F.R. Part 264.143(f). If Settling Defendants-seekDefendant seeks to
demonstrate theirits ability to complete the Work by means of the financial test or the
corporate guarantee pursuant to Paragraph 46-40(d) or 46-(ethey-), it shall resubmit
sworn statements conveying the information required by 40 C.F.R. Part 264.143(f)
annually, on the anniversary of the Effective Date. In the event that EPAlaftera
reasonable-oppeortunityforreview-and-comiment-by-the-State:] determines at any time that
the financial assurances provided pursuant to this Section are inadequate, Settling
Defendants shall, within 30 days of receipt of notice of EPA's determination, obtain and
present to EPA for approval one of the other forms of financial assurance listed in
Paragraph 4640 of this Consent Decree. Settling Pefendants'Defendant's inability to
demonstrate financial ability to complete the Work shall not excuse performance of any
activities required under this Consent Decree.

4842, If Settling Defendants can show that the estimated cost to complete the remaining Work
has diminished below the amount set forth in Paragraph 4640 above after entry of this ;
Consent Decree, Settling Defendants may, on any anniversary date of entry of this '
Consent Decree, or at any other time agreed to by the Parties, reduce the amount of the
financial security provided under this Section to the estimated cost of the remaining work
to be performed. Settling Defendants shall submit a proposal for such reduction to EPA,
in accordance with the requirements of this Section, and may reduce the amount of the
security upon approval by EPA. In the event of a dispute, Settling Defendants may reduce
the amount of the security in accordance with the final administrative or judicial decision
resolving the dispute.



Sectlon at any tlme upon notice to and approval by EPA, provided that the new form of
assurance meets the requirements of this Section. In the event of a dispute, Settling

Defendants may change the form of the financial assurance only in accordance with the

final administrative or judicial decision resolving the dispute.

XIV. CERTIFICATION OF COMPLETION

ENOTE+Paragraph-S0-below-(Completion-of-the- RemedmlAetwﬂ)Th—onw Feq uired—fm
to-granta-full-covenant-not-tosue-fheswhere-Certifiention-of-Completion-of- the Remedinl

£0:14. Completion of the Remedial Action,

a)

Within 90 days after Settling Pefendants-eoneludeDefendant concludes that the
Remedial Action has been fully performed and the Performance Standards have
been attained, Settling Defendants shall schedule and conduct a pre-certification
inspection to be attended by Settling BefendanisHDefendant and} EPA-Land-the
State}. If, after the pre-certification inspection, the-Settling Defendants still
belevebelieves that the Remedial Action has been fully performed and the
Performance Standards have been attained, theyit shall within 30 days of the
inspection submit a written report requesting-certification-to EPA-forapproval,

with a copy to the State, pursuant to Seetion-NHERA-Approval-ofPlans—and
Other Submissions) within-30-days-of the-inspeetion-X1. EPA APPROVAL OF

PLANS AND OTHER SUBMISSIONS requesting certification of completion of
the Remiedial Action. In the report, a registered professional engineer and the
Settling Befendanty'Defendant's Project Coordinator shall state that the Remedial
Action has been completed in full satisfaction of the requirements of this Consent
Decree. The written report shall include as-built drawings signed and stamped by
a professional engineer. The report shall contain the following statement, signed
by a responsible corporate official of a Settling Defendant or the-Settiing
Betfendants'Defendant’s Project Coordinator:

"To the best of my knowledge, after thorough investigation, 1
certify that the information contained in or accompanying this
submission is true, accurate and complete. | am aware that there
are significant penalties for submitting false information, including
the possibility of fine and imprisonment for knowing violations."

If, after completion of the pre-certification inspection and receipt and review of
the written report, EPA, after reasonable opportunity to review and comment by
the State, determines that the Remedial Action or any portion thereof has not been
completed in accordance with this Consent Decree or that the Performance
Standards have not been achieved, EPA will notify Settling Defendants in writing
of the activities that must be undertaken by Settling Defendants pursuant to this

.-{ Pormiitted: Bulets and Numbering |




b)

Consent Decree to complete the Remedial Action and achieve the Performance
Standards, provided, however, that EPA may only require Settling Defendants to
perform such activities pursuant to this Paragraph to the extent that such activities
are consistent with the “scope of the remedy selected in the ROD,” as that term is
defined in Paragraph +4-1.a)(b:). EPA will set forth in the notice a schedule for
performance of such activities consistent with the Consent Decree and the
SOWRemedial Design/Remedial Action Work Plan or require the-Settling
Defendants to submit a schedule to EPA for approval pursuant to Section
tERA-Appreval-of-Rlans-and-Other-Submissions)y-X1. EPA APPROVAL OF
PLANS AND OTHER SUBMISSIONS. Settling Defendants shall perform all
activities described in the notice in accordance with the specifications and
schedules established pursuant to this Paragraph, subject to theirits right to invoke
the dispute resolution procedures set forth in Section XIX+Bispute
Resohtion:X1X. DISPUTE RESOLUTION.

If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for review and
comment by the State, that the Remedial Action has been performed in
accordance with this Consent Decree and that the Performance Standards have
been achieved, EPA will so certify in writing to Settling Defendants. This
certification shall constitute the Certification of Completion of the Remedial
Action for purposes of this Consent Decree, including, but not limited to, Section
XX {Covenants-Not-to-Sue-by-PlaintiffisP:XX1. COVENANTS NOT TO SUE
BY PLAINTIFF, Certification of Completion of the Remedial Action shall not
affect Settling Pefendants'Defendant's obligations under this Consent Decree.

-« _

5145, Completion of the Work.

2)

Within 90 days after Settling Befendants-conetlude Defendant concludes that all
phases of the Work (iﬂelﬁdmaexcludino perpetual O & M), have been fully

inspection to be attended by Settling Qe#énd&m«{—,—}—{pgﬁqgg_gy__and} EPA—{aﬂd—&he
Statet-. If, after the pre-certification inspection, the-Settling Defendants still
believebelieves that the Work has been fully performed, Settling Defendants shall
submit a written report by a registered professional engineer stating that the Work
has been completed in full satisfaction of the requirements of this Consent
Decree. The report shall contain the following statement, signed by a responsible
corporate official of a Settling Defendant or the-Settling Defendants'Defendant's
Project Coordinator:

"To the best of my knowledge, after thorough investigation, 1
certify that the information contained in or accompanying this
submission is true, accurate and complete. [ am aware that there
are significant penalties for submitting false information, including
the possibility of fine and imprisonment for knowing violations."



If, after review of the written report, EPA, afier reasonable opportunity to review
and comment by the State, determines that any portion of the Work has not been
completed in accordance with this Consent Decree, EPA will notify Settling
Defendantx in writing of the activities that must be undertaken by Settling
Defendants pursuant to this Consent Decree to complete the Work, provided,
however, that EPA may only require Settling Defendants to perform such
activities pursuant to this Paragraph to the extent that such activities are consistent
with the “scope of the remedy selected in the ROD; 2 as-thatterm-is-defined-in
Parasraph-t4.b. EPA will set forth in the notice a schedule for performance of
such activities consistent with the Consent Decree and the SOWRemedial
Design‘Remedial Action Work Plan or require the-Settling Defendants to submit a
schedule to EPA for approval pursuant to Section X4+-(ERA-Approval-ef-Plans-and
Other-Submvissionsy: X1. EPA APPROVAL OF PLANS AND OTHER
SUBMISSIONS. Settling Defendants shall perform all activities described in the
notice in accordance with the specifications and schedules established therein,
subject to theirits right to invoke the dispute resolution procedures set forth in

Section XX—Biprte Resetution)XIX. DISPUTE RESOLUTION.

b) If EPA concludes, based on the initial or any subsequent request for Certification
| of Completion by Settling Defendants and after a reasonable opportunity for
review and comment by the State, that the Work has been performed in
| accordance with this Consent Decree, EPA will so notify the-Settling Defendants
in writing.

XV. EMERGENCY RESPONSE

| 5246, In the event of any action or occurrence during the performance of the Work which e { Formatted: Buttets and Numbering )
causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
| environment, Settling Defendants shall, subject to Paragraph $347, immediately take all
appropriate action to prevent, abate, or minimize such release or threat of release, and
shall immediately notify the EPA's Project Coordinator, or, if the Project Coordinator is
unavaiiable, EPA's Alternate Project Coordinator. If neither of these persons is available,
the-Settling Defendants shall notify the EPA HimergeneyNational Response Yaitk
Region——C'enter at!-800-424-8802. Settling Defendants shall take such appropriate
actions in consultation with EPA's Project Coordinator or other available authorized EPA
officer and in accordance with all applicable provisions of the Health and Safety Plans,
the Contingency Plans, and any other applicable plans or documents developed pursuant
to the SOW Remedial Desiyn/Remedial Action Work Plan. In the event that Settling
PetendantvtatDefendant fails to take appropriate response action as required by this

Section, and EPA fer—asappropriate—the-Statetakefsjtakes such action instead, Settling
Defendants shall reimburse EPA land-the-State}-all costs of the response action not

inconsistent with the NCP pursuant to Section XM I(Rayments-forRespense-CostsrX VL
PAYMENTS FOR RESPONSE COSTS.

#3:47. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to limit
any authority of the United Statesf-orthe-Stete;} a) to take all appropriate action to




protect human health and the environment or to prevent, abate, respond to, or minimize
an actual or threatened release of Waste Material on, at, or from the Site, or b) to direct or
order such action, or seek an order from the Court, to protect human health and the
environment or to prevent, abate, respond to, or minimize an actual or threatened release
of Waste Material on, at, or from the Site, subject to Section XxXHCevenants Not-to-Sue
by-Plaintiffsh-XX1. COVENANTS NOT TO SUE BY PLAINTIFF,

XVIL. PAYMENTS FOR RESPONSE COSTS

§4:48. Payments for Past Response Costs. , ‘—

ay——Within 30 days of the Effective Date, Settling Defendants shall pay to EPA
b3 in payment for Past Response Costs. Payment shall be made finsert-one

a) by FedWire Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice «
account in accordance with current EFT procedures, referencing USAOQ File
Number ___, EPA Site/Spill ID Number , and DOJ Case Number ___
Payment shall be made in accordance with instructions provided to the-Settling
Defendants by the Financial Litigation Unit of the United States Attorney’s Office
for the District of following lodging of the Consent Decree. Any
payments received by the Department of Justice after 4:00 p.m. (Eastern Time)
will be credited on the next business day.

b) by-At the time of pavment, Settling Detendant shall send notice that payment has
heen made to the United States, 10 EPA and to the Regional Financial
Management Officer, in accordance with XXVI. NOTICES AND
SUBMISSIONS.

The total amount to be paid by Settling Defendant pursuant to Subparagraph 48(a-certified-or

Number———rand-DOJ-Case-Number———-Settling-Defendants-shall-send-the-check{s)-to:

Hasert-the-address-of the-Finaneial-Litigation-Unit-of-the U:S-Attorneys-Offieefor-the
Bistrict-in-which-the-Consent Deeree-will-be-entered]

b At-the-timme-of-payments-Setthing-Delendants) shall send-notice-that-payment-has
been—maée—&e#xe—bﬁﬂed—st&ies—w%A—aMehe%eammLHﬂaﬁem

Subm+ss:0ns).—{—NOiE—O%\m-R-EGJHNG-PA—\—MLN—F&FO—&PA

deposned in the FP—A—Mdem—Suh%anee—&ipe#und—m—man-depes#ed—m




a-site-specifie- speeial-gecount-within-the EPA-Hazardous-Substanee
Superfund-{(more-accuratelyreferred-to-nas-areimbursable-aceonnt—TFhe
Gonsent-Deeree-should-inelude-clenr-instruetions-indieating-which-portion-of
the-puyment-is-to-be plaeed-in-the-ERPA-Hazardous-Substance-Superfund-and
whieh-portion-of-the-paymentisto-beplaced-in-aspeecinl-necount—Sample

msn uetions-for the{hree pesuble deposn optmns(—bl’-\ Hamrdous

¢ ——Hnsert-one-of-the-following-three paragraphs-hered

Hi-the entive-payment-wilt-be
total-gmount tu-be paid by- Seﬂlﬂw-{)dieﬁdﬂﬂ& pursﬂanl 36 Subpamuaph -54-q- 5haH~be4Jepes+ted
i-the-EPA-Horardous-Substance-Superfund:
c) Hf-the-eatire-payment-will-be- deposlted Hi-a- speeml—accounH ~Fhe-total weeene For;'naﬂ:ed. Outline numberedb+
. Level: 2.+ Nuinbering Style: a, b, ¢,
amouit-to-be-patd- byv-Set < < "+ Siavt ot §+ Alignment: Left +
depe&ﬁeé—m—the—l—%&e—Mme}Rlchardson Flat Specxal Account wnthm the EPA Aligned at: 0.5" + Tab after: 1% +
Hazardous Substance Superfund to be retained and used to conduct or finance Indentat: 1%

response actions at or in connection with the Site, or to be transferred by EPA to
the EPA Hazardous Substance Superfund.

H-the-payinent-will-be splitbetween the BRPA-Hazardous-Substance-Superfund-and-a
speeinl aeconnt O the totul ameount-to-be paid-by- Senlme De(endamb-pursuam ~to
sahf}mwaph s—ta—f—‘&——m——f" o]
S and s 59 osited i B j i _
the P lazardons Subsﬁmee—%apeff%&bm&amed-&nd—med%ﬂéﬁebepﬁﬂ&ne&wspeme
aetions«-at-or thconnecton-with-the-Site—ert¢ 3

Substance-Superfund.

d}—— {Within 30 -davs-of-the Effective-Date-SetthnaDefi
8§

-—-ti-the- ferm«)i—d.cemﬁed B~ c—ash+e}~sehet4\—emheck-s~made
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55.49. Payments for Future RespenseQversight Costs.

a) Settling Defendants shall pay to EPA all Future Respense-Costs-not-incensistent
Wit h»ﬂue—r\ atwnal—(ﬁm ingeney-Pla n—l M}Hb—l %Mdetenmes—thm #-is

-{ Formatted: Font: Not Bold )

oversight-costssa maximum amount of § |insert t«h«-—fel}ewmg—pm]—

excluding thefirst $ Husert-amount
Oversight Costs:]. On a periodic basis the United States will send Settling



Defendants a bill requiring payment that includes a [insert name of standard
Regionally-prepared cost summary, which includes direct and indirect costs
incurred by EPA and its contractors, and name of DOJ prepared cost
summary which reflects costs incurred by DOJ and its contractors, if any].
Settling Defendants shall make all payments within 30 days of Settling
Defendants’Defendant’s receipt of each bill requiring payment, except as
otherwise provided in Paragraph $6:1.a). Settling Defendants shall make all
payments required by this Paragraph by a certified or cashier’s check or checks
made payable to “EPA Hazardous Substance Superfund,” referencing the name
and address of the party making the payment, EPA Site/Spill ID Number ___,
and DOJ Case Number . Settling Defendants shall send the check(s) to:
[Insert appropriate Regional Superfund Lockbox number and address]

b) At the time of payment, Settling Defendants shall send notice that payment has
been made to the United States, to EPA and to the Regional Financial

Management Officer, in accordance with Seetior>>20H-(Noticesend
Submisstons):XXVI. NOTICES AND SUBMISSIONS.

ﬂcabme]

of-each-bill-requiring-payment-exeept-as-otherwise-provided-tn-Settling
Defendant may contest payment of any Future Oversight Costs under Paragraph

56:50._Seuling-Defendants-may-contest-payment-ofany-Future-Response-Costs-underParagraph «-- - _
5350 if they-determine-that-it determines that the United States for-the-State}-has made an
accounting error or if they-aleseit alleges that a cost item that is included represents costs
that are inconsistent with the NCP._ Such objection shall be made in writing within 3090
days of receipt of the bill and must ‘be sent to the United States {eHhe—l—I-m%ed-S&mefr
aeeewnma—fs—bemﬂ—dﬁpu%d-)—eﬂhe—%m{ .
prrstant-to-S 055 > ISSHORS .])UISudl'lt to XXVI NOTICES
AND SUBMISSIONS Any such objectlon shall specifically identify the contested
Future ResperseQversight Costs and the basis for objection. In the event of an objection,
the-Settling Defendants shall within the 3690 day period pay all uncontested Future

RespenseQversight Costs to the United States for-the-State}-in the manner described in
Paragraph $5:0, Simultaneously, the-Settling Defendants shall establish an interest-




bearing escrow account in a federally-insured bank duly chartered in the State of

and remit to that escrow account funds equivalent to the amount of the
contested Future Response(versight Costs.-Fhe Settling Defendants shall send to the
United States, as provided in Sectien>>M-Netices-and-Submissions){and-the
Statef XX VI NOTICES AND SUBMISSIONS, a copy of the transmittal letter and check
paying the uncontested Future RespenseQversight Costs, and a copy of the
correspondence that establishes and funds the escrow account, including, but not limited
to, information containing the identity of the bank and bank account under which the
escrow account is established as well as a bank statement showing the initial balance of
the escrow account. Simultaneously with establishment of the escrow account, the
Settling Defendants shall initiate the Dispute Resolution procedures in Seetion=cb%
Dispute-Resvlution):X1X. DISPUTE RESOLUTION. If the United States for-the-State]
prevails in the dispute, within 15 days of the resolution of the dispute, the-Settling
Defendants shall pay the sums due (with accrued interest) to the United States for-the
State-+f State-costs-are disputed]-in the manner described in Paragraph $35:0, If the
Settling BetendanisprevailDefendant prevails concerning any aspect of the contested
costs, the-Settling Defendants shall pay that portion of the costs (plus associated accrued
interest) for which theyit did not prevail to the United States forthe-State-+HState-costs
are-disputed]-in the manner described in Paragraph 5$50; Settling Defendants shall be
disbursed any balance of the escrow account. The dispute resolution procedures set forth
in this Paragraph in conjunction with the procedures set forth in Section X X{Dispute
Resotution}XIX. DISPUTE RESOLUTION shall be the exclusive mechanisms for
resolving disputes regarding the-Settling Befendants'Defendant’s obligation to reimburse
the United States {and the State}-for its ftheh} Future ResponseQversight Costs.

5751, In the event that the payments required by Subparagraph $4-48(a) are not made within 30
days of the Effective Date or the payments required by Paragraph 550 are not made
within 30 days of the Settling Defendants’Defendant's receipt of the bill, Settling
Defendants shall pay Interest on the unpaid balance. The Interest to be paid on Past
Response Costs fand-State-Past-Response-Costsjunder this Paragraph shall begin to
accrue on the Effective Date. The Interest on Future ResponseQversight Costs shall begin
to accrue on the date of the bill. The Interest shall accrue through the date of the-Settling
Defendants Detendant’s payment. Payments of Interest made under this Paragraph shall
be in addition to such other remedies or sanctions available to Plaintiffs by virtue of
including, but not llmlted to payment of stipulated penalties pursuant to Paragraph 79-
Fhe66. Settling Defendants shall make all payments required by this Paragraph in the
manner described in Paragraph 330.

INOTE-ON DISBURSEMENTOFSPEC
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XVH-DISBURSEMENT-OE-SPECIALACCOUNTFUNDS

Speoml ’\LceunHo lhe [Site-Name]-Disbursement- Spex,ial—Aecwm—{-\O I-b-r—l-f—ns—pnﬂ
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depeosited-into-a-speciat-necount-and-then-disbursed-to-Settling-Defendants;-eontaet
Headgquarters-to-consult-on-appropriate-langunge:]-Subject-to-the-terms-and-conditions

Plu y-and- (3){‘erttﬁentmn—of-€omplel ion-of- thtLRemedml Aection-Sampledanguage
follows:]

{he—[S-iteNamT}— Disbtwsemem:SpeeiaMeeeum




EPRAhall-dishurse-the-funds trom-the [Site Neme}-Disbursement-Speciat-Aecountto-Settling

Pefendants-in-the tolowing-manber-Husert-name-and-anddressfor-pavmentor-instructions
{or-eleetronicfundstransfers}
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disptite LPAs termination-of-special-account-disbursements-tnder-Section-XIXA(Bispute
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XVIIL INDEMNIFICATION AND INSURANCE

65.52, Settling Defendants-Defendant’s Indemnification of the United Statesfend-the-State}.

a) The United States {and-the-State}-defesidoes not assume any liability by entering
into this agreement or by virtue of any designation of Settling Defendants as
EPA's authorized representatives under Section 104(e) of CERCLA. Settling

... { Formatted: Bullets and Numbering )




Defendants shall indemnify, save and hold harmless the United Statesf—he-State;}
and its Jtheir}-officials, agents, employees, contractors, subcontractors, or
representatives for or from any and all claims or causes of action arising from, or
on account of, negligent or other wrongful acts or omissions of Settling
Defendants—¢heir, its officers, directors, employees, agents, contractors,
subcontractors, and any persons acting on theirits behalf or under thetrits control,
in carrying out activities pursuant to this Consent Decree, including, but not
limited to, any claims arising from any designation of Settling Defendants as
EPA's authorized representatives under Section 104(e) of CERCLA. Further, the

Settling Defend&ﬁw—agfeeDcfendanl agrees to pay the United States fand-the

attorneys fees and other expenses s of lmgatlon and settlement ansmg from, oron
account of, claims made against the United States for-the-State}-based on
negligent or other wrongful acts or omissions of Settling Defendants;-their__its
officers, directors, employees, agents, contractors, subcontractors, and any
persons acting on theirits behalf erand under theirits control, in carrying out
activities pursuant to this Consent Decree. {Neither}theThe United States [ro+the
State}-shall fnot} be held out as a party to any contract entered into by or on behalf
of Settling Defendants in carrying out activities pursuant to this Consent Decree.
Neither-the Settling Defendants nor any such contractor shall be considered an

agent of the United States-for-the-State].

b) The United States fand-the-State}-shall give Settling Defendants notice of any
claim for which the United States fer-the-State}-plans to seek indemnification
pursuant to this Paragraph 65--and shall consult with Settling Defendants prior to
settling such claim.

66:53. Settling Pefendants-waiveDefendant waives all claims against the United Statesf-and-the <+
State] for damages or reimbursement or for set-off of any payments made or to be made
to the -United States-fer-the-State], arising from or on account of any contract, agreement,
or arrangement between any-ene-or-more-of-Settling Defendants and any person for
performance of Work on or relating to the Site, including, but not limited to, claims on
account of construction delays. In addition, Settling Defendants shall indemnify and hold
harmless the United States fand-the-State}-with respect to any and all claims for damages
or reimbursement arising from or on account of any contract, agreement, or arrangement
between any-ene-or-mere-ef-Settling Defendants and any person for performance of Work
on or relating to the Site, including, but not limited to, claims on account of construction
delays.

secure and shall maintain funtil the first anniversary of EPA s Certification of
Completion of the Remedial Action pursuant to Subparagraph 38:0(b) of Section X+
{Certihication-of-Completion] XIV. CERTIFICATION OF COMPLETION,
comprehensive general liability insurance with limits of ———one (1) million dollars,
combined single limit, and automobile liability insurance with limits of ——one (1)
million dollars, combined single limit, naming the United States fand-the-State] as fan}
additional insuredfs}. In addition, for the duration of this Consent Decree, Settling




Defendants shall satisfy, or shall ensure that theirits contractors or subcontractors satisfy,
all applicable laws and regulations regarding the provision of worker's compensation
insurance for all persons performing the Work on behalf of Settling Defendants in
furtherance of this Consent Decree. Prior to commencement of the Work under this
Consent Decree, Settling Defendants shall provide to EPA fend-the-State}-certificates of
such insurance and a copy of each insurance policy. Settling Defendants shall resubmit
such certificates and copies of policies each year on the anniversary of the Effective Date.
If Settling Pefendanti-deronstrateDefendant demonstrates by evidence satisfactory to
EPA {and-the State}-that any contractor or subcontractor maintains insurance equivalent
to that described above, or insurance covering the same risks but in a lesser amount, then,
with respect to that contractor or subcontractor, Settling Defendants need provide only
that portion of the insurance described above which is not maintained by the contractor or
subcontractor.

XVII. FORCE MAJEURE

68:35. “Force majeure,” for purposes of this Consent Decree, is defined as any event arising ereenee { Formatted: Bulfets and Numbering
from causes beyond the control of the-Settling Defendants, of any entity controlled by
Settling Defendants, or of Settling Befendants'Defendant’s contractors, that delays or
prevents the performance of any obligation under this Consent Decree despite Settling
Befendanis'Detendant's best -efforts to fulfill the obligation. The requirement that the
Settling Defendants exercise “best efforts to fulfill the obligation” includes using best
efforts to anticipate any potential force majeure event and best efforts to address the
effects of any potential force majeure event (1) as it is occurring and (2) following the
potential force majeure event, such that the delay is minimized to the greatest extent
possible. “Force Majeure” does not include financial inability to complete the Work or a
failure to attain the Performance Standards.

69:36. 1f any event occurs or has occurred that may delay the performance of any obligation
under this Consent Decree, whether or not caused by a force majeure event, the-Settling
Defendants shall notify orally EPA's Project Coordinator or, in his or her absence, EPA's
Alternate Project Coordinator or, in the event both of EPA's designated representatives
are unavailable, fthe-Directorthe Assistant Regional Administrator, Oftice of the
HazardousWaste-Management-BivisterEcosystems Proteciton and Remediation, EPA
Region - V11, within {insert-period-of-timelthree days. or as soon thereafier as
practical, of when Settling Defendants first knew that the event might cause a delay.
Within |-{twenty days thereafter, Settling Defendants shall provide in writing to EPA
tand the State}-an explanation and description of the reasons for the delay; the anticipated
duration of the delay; all actions taken or to be taken to prevent or minimize the delay; a
schedule for implementation of any measures to be taken to prevent or mitigate the delay
or the effect of the delay; the-Settling Befendants'Defendant’s rationale for attributing
such delay to a force majeure event if they-intendit intends to assert such a claim; and a
statement as to whether, in the opinion of the-Settling Defendants, such event may cause
or contribute to an endangerment to public health, welfare or the environment. The
Settling Defendants shall include with any notice all available documentation supporting
their-its claim that the delay was attributable to a force majeure. Failure to comply with




the above requirements shall preclude Settling Defendants from asserting any claim of
force majeure for that event for the period of time of such failure to comply, and for any
additional delay caused by such failure. Settling Defendants shall be deemed to know of
any circumstance of which Settling Defendants, any entity controlled by Settling
Defendants, or Settling Defendants'Defendant's contractors knew or should have known.

70:57. If EPA[-after-a-reasonable-opportunity-forreview-und-comment-by-the-State;] agrees that
the delay or anticipated delay is attributable to a force majeure event, the time for
performance of the obligations under this Consent Decree that are affected by the force
majeure event will be extended by EPAf;-afler-areasenable-epportunity-forreview-and
comment-by-the-State:} for such time as is necessary to complete those obligations. An
extension of the time for performance of the obligations affected by the force majeure
event shall not, of itself, extend the tlme for perfonnance of any other obligation. If

: -} does not
agree that the delay or anticipated delay has been or will be caused by a force majeure
event, EPA will notlfy &h&Settlmg Defendants in wrmng oflts decision. If EPAaftera

re-} agrees that the delay is
attributable to a force majeure event, EPA will notify the—Senllng Defendants in writing
of the length of the extension, if any, for performance of the obligations affected by the
force majeure event.

758, If the-Settling Pefendants-eleetDefendant elects to invoke the dispute resolution
procedures set forth in Section XEX-(Bispute-Reselution)-they XX, DISPUTE
RESOLUTION, it shall do so no later than 3530 days after receipt of EPA’s notice. In
any such proceeding, Settling Defendants shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated delay has been or will be
caused by a force majeure event, that the duration of the delay or the extension sought
was or will be warranted under the circumstances, that best efforts were exercised to
avoid and mitigate the effects of the delay, and that Settling Defendants complied with
the requirements of Paragraphs 680 and 6956, above. If Settling Pefendants
earryDetendant carries this burden, the delay at issue shall be deemed not to be a
violation by Settling Defendants of the affected obligation of this Consent Decree
identified to EPA and the Court.

XIX. DISPUTE RESOLUTION
INOTFE:The-dispute-resolutionproceduresset-forth-in-thisSeetion-may-be-supplemented

to—pmwde -for- useof mednﬂwn m—upprﬁpnntefmesd\’ledm{lon pmw&mns—should—eemmn

dela+&he—remedml—aehen—}

#2:59. _Unless otherwise expressly provided for in this Consent Decree, the dispute resolution  « - —
procedures of this Section shall be the exclusive mechanism to resolve disputes arising

under or with respect to this Consent Decree. However, the procedures set forth in this
Section shall not apply to actions by the United States to enforce obligations of the
Settling Defendants that have not been disputed in accordance with this Section.



| #3.60 _Any dispute which arises under or with respect to this Consent Decree shall in the first
instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the dispute arises,"
unless it is modified by written agreement of the parties to the dispute. The dispute shall
be considered to have arisen when one party sends the other parties a written Notice of
Dispute.

#4-61. Statements of Position.

a) In the event that the parties cannot resolve a dispute by informal negotiations
under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within —30 days after the conclusion of the informal
negotiation period, Settling Defendants-invokeDefendant invokes the formal
dispute resolution procedures of this Section by serving on the United States fand
the-State] a written Statement of Position on the matter in dispute, including, but
not limited to, any factual data, analysis or opinion supporting that position and
any supporting documentation relied upon by the Settling Defendants. The
Statement of Position shall specify the Settling Pefendants'Defendant's position as
to whether formal dispute resolution should proceed under Paragraph 7562 or
Paragraph #663.

b) Within — 15 days afier receipt of Settling Befendants'Defendant's Statement of
Position, EPA will serve on Settling Defendants its Statement of Position,
including, but not limited to, any factual data, analysis, or opinion supporting that
position and all supporting documentation relied upon by EPA. EPA's Statement

of Position shall include a statement as to whether formal dispute resolution

receipt of EPA's Statement of Position, Settling Defendants may submit a Reply.

c) If there is disagreement between EPA and the Settling Defendants as to whether
dispute resolution should proceed under Paragraph 7562 or 76Paragraph 63, the
parties to the dispute shall follow the procedures set forth in the paragraph
determined by EPA to be applicable. However, if the Settling Defendants
ultimately appestappeals to the Court to resolve the dispute, the Court shall
determine which paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs-75-and-76 Paragraph 62 or Paragraph 63.

7#5:62. Formal dispute resolution for disputes pertaining to the selection or adequacy of any SRR ( Formatted: Bullets and Numbering )
response action and all other disputes that are accorded review on the administrative
record under applicable principles of administrative law shall be conducted pursuant to
the procedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy
of any response action includes, without limitation: (1) the adequacy or appropriateness
of plans, procedures to implement plans, or any other items requiring approval by EPA
under this Consent Decree; and (2) the adequacy of the performance of response actions
taken pursuant to this Consent Decree. Nothing in this Consent Decree shall be construed
to allow any dispute by Settling Defendants regarding the validity of the ROD's
provisions.




b)

d)

76:63. Formal dispute resolution for disputes that neither pertain to the selection or adequacy of «

An administrative record of the dispute shall be maintained by EPA and shall
contain all statements of position, including supporting documentation, submitted
pursuant to this Section. Where appropriate, EPA may allow submission of
supplemental statements of position by the parties to the dispute.

final administrative decision resolving the dispute based on the administrative
record described in Paragraph 73-62(a). This decision shall be binding upon the
Settling Defendants, subject only to the right to seek judicial review pursuant to
Paragraph #3:62(c) and (d).

Any administrative decision made by EPA pursuant to Paragraph #3-62(b-) shall
be reviewable by this Court, provided that a motion for judicial review of the
decision is filed by the Settling Defendants with the Court and served on all
Parties within +020 days of receipt of EPA's decision. The motion shall include a
description of the matter in dispute, the efforts made by the parties to resolve it,
the relief requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of this Consent Decree. The United

In proceedings on any dispute governed by this Paragraph, Settling Defendants
shall have the burden of demonstrating that the decision of the Waste
Management Division Director is arbitrary and capricious or otherwise not in
accordance with law. Judicial review of EPA's decision shall be on the
administrative record compiled pursuant to Paragraph 75:62(a).

any response action nor are otherwise accorded review on the administrative record under
applicable principles of administrative law, shall be governed by this Paragraph.

a)

b)

Following receipt of Settling Defendants'Defendant's Statement of Position
submitted pursuant to Paragraph 7461, the Director of the Waste Management
Division, EPA Region —VIII, will issue a final decision resolving the dispute.
The Waste Management Division Director's decision shall be binding on the
Settling Defendants unless, within 4020 days of receipt of the decision, the
Settling Pefendantsfe Defendant files with the Court and serveserves on the
parties a motion for judicial review of the decision setting forth the matter in
dispute, the efforts made by the parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute must be resolved to ensure orderly
implementation of the Consent Decree. The United States may file a response to
Settling Befendants'Defendant’s motion.

Notwithstanding Paragraph MM of Section HBaekground)l. BACKGROUND of
this Consent Decree, judicial review of any dispute governed by this Paragraph
shall be governed by applicable principles of law.




77:64__The invocation of formal dispute resolution procedures under this Section shall not e [Formatted: Bullets and Numbering )
extend, postpone or affect in any way any obligation of the Settling Defendants under this
Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but
payment shall be stayed pending resolution of the dispute as provided in Paragraph 86-72,
Notwithstanding the stay of payment, stipulated penalties shall accrue from the first day
of noncompliance with any applicable provision of this Consent Decree. In the event that
the Settling Pefendanis-deDefendant does not prevail on the disputed issue, stipulated
penalties shall be assessed and paid as provided in Section XX—(Stipulated-Renaktes): XX,
STIPULATED PENALTIES.

.- Formsttad: Headmgl Space After:
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78:65. Settling Defendants shall be liable for stipulated penalties in the amounts set forth in e &ormaued: Bullets and Numbering |
Paragraphs 7966 and 801.a) to the United States fand-the-State-—specify-pereentage-spht}
for failure to comply with the requirements of this Consent Decree specified below,
unless excused under Section XMHH-(Ferce-Majeure). X VIIL. FORCE MAJEURE.
“Compliance” by Settling Defendants shall include completion of the activities under this
Consent Decree or any work plan or other plan approved under this Consent Decree
identified below in accordance with all applicable requirements of law, this Consent
Decree, the SOW-Remedial Design/Remedial Action Work Plan, and any plans or other
documents approved by EPA pursuant to this Consent Decree and within the specified
time schedules established by and approved under this Consent Decree.

79.66. Stipulated Penalty Amounts - Work.

a) | The following stipulated penalties shall accrue per violation per day for any
noncompliance identified in Subparagraph 79:66(b):

... { Formatted: Indent: First tine: 0.5"

Penalty Per Violation Per Day Period of Noncompliance

$——$ 250 Ist through 14th day
e —oo - § 500 15th through 30th day
—$—————--_§ 1000 31st day and beyond
- ———Heistvietationsorcomphisnee-milestonesinclidinedue-dates-for
payinents}

.-~ { Pormatted: Butiets and Numbering )

80:-67. Stipulated Penalty Amounts - Reports.

a) The following stipulated penalties shall accrue per violation per day for failure to

submit timely or adequate reports {or-otherwritten-deeuments}-pursuant to
Raragraphs————————Article X. REPORTING REQUIREMENTS:




Penalty Per Violation Per Day Period of Noncompliance

$— 851350 Ist through 14th day
$ $ 250 15th through 30th day
$ $ 500 31st day and beyond

Paragraph-95-of Section-X2t-{Covenants-Not+to-Sue-by-PlaintHis])-Settling-Defendants

82.68. All penalties shall begin to accrue on the day after the complete performance is due or the<
day a violation occurs, and shall continue to accrue through the final day of the correction
of the noncompliance or completion of the activity. However, stipulated penalties shall
not accrue: (1) with respect to a deficient submission under Section X3-{ERPA-Appreval-of
Plans-and-Other-Submissions): X1. EPA APPROVAL OF PLANS AND OTHER
SUBMISSIONS, during the period, if any, beginning on the 3-Ist-day after EPA's receipt
of such submission until the date that EPA notifies Settling Defendants of any deficiency;
(2) with respect to a decision by the Director of the Waste Management Division, EPA
Region —8, under Paragraph 75:62(b-0¢-76-.¢-0f-Section-XIX+{Bispute-Resolution);) or
63(a) of Section XIX. DISPUTE RESOLUTION, during the period, if any, beginning on
the 2+st-day after the date that Settling Beferdants'Defendant’s reply to EPA's Statement
of Position is received until the date that the Director issues a final decision regarding
such dispute; or (3) with respect to judicial review by this Court of any dispute under
Section XIX-(Dispute-Reselution);XIX. DISPUTE RESOLUTION, during the period, if
any, beginning on the 34st-day after the Court's receipt of the final submission regarding
the dispute until the date that the Court issues a final decision regarding such dispute.
Nothing herein shall prevent the simultaneous accrual of separate penalties for separate
violations of this Consent Decree.

83-09. Following EPA's determination that Settling Pefendants-have-Defendant has failed to
comply with a requirement of this Consent Decree, EPA may give Settling Defendants
written notification of the same and describe the noncompliance—ERA-{and-the-State}
may-send-the-Setthng Defendants-a-written-demand-for-the payment-of the-penalties:
Hewever, after which penalties shall accrue as provided in the-preceding-Paragraph
regardless-ofwhetherEPA-has-notifiedthe-Setthing-Defendants-of a-violationthis Article.

84:70._All penalties accruing under this Section shall be due and payable to the United States
fand-the-State}-within 30 days of the Settling Defendants'Defendant's receipt from EPA of
a demand for payment of the penalties, unless Settling Pefendants-invekeDefendant
invokes the Dispute Resolution procedures under Section XIX-{Pispute-Resolution). XIX.
DISPUTE RESOLUTION. All payments to the United States under this Section shall be
paid by certified or cashier's check(s) made payable to “EPA Hazardous Substances
Superfund,” shall be mailed to [Insert the Regional Lockbox number and address)|,
shall indicate that the payment is for stipulated penalties, and shall reference the EPA
Region and Site/Spill ID#____ |Insert 4-digit no; first 2 numbers represent the




Region (01-10), second 2 numbers are the Region's Site/Spill Identifier number], the
DOJ Case Number , and the name and address of the party making
payment. Copies of check(s) paid pursuant to this Section, and any accompanying
transmittal letter(s), shall be sent to the United States as provided in Seetton-XX34
Netices-and-Subinissions)-XXVI. NOTICES AND SUBMISSIONS, and to [Insert the
names and mailing addresses of any other receiving officials at EPA.]. [Where a State
is entitled to a portion of the stipulated penalties, insert procedures for payment to State.]

I 8571 The payment of penalties shall not alter in any way Settling Pefendants'Defendant’s
obligation to complete the performance of the Work required under this Consent Decree.

] 86:72. Penalties shall continue to accrue as provided in Paragraph 821 during any dispute
resolution period, but need not be paid until the following:

a) If the dispute is resolved by agreement or by a decision of EPA that is not
appealed to this Court, accrued penalties determined to be owing shall be paid to
| EPA fand-the-State} within 4530 days of the agreement or the receipt of EPA's
decision or order;

b) If the dispute is appealed to this Court and the United States prevails in whole or
in part, Settling Defendants shall pay all accrued penalties determined by the
Court to be owed to EPA {and-the State] within 60 days of receipt of the Court's
decision or order, except as provided in Subparagraph ¢ below;

| ) If the District Court's decision is appealed by any Party, Settling Defendants shall
pay all accrued penalties determined by the District Court to be owing to the

, United States-Jor-the-State}into an interest-bearing escrow account within 60 days

of receipt of the Court's decision or order. Penalties shall be paid into this account

as they continue to accrue, at least every 60 days. Within 15 days of receipt of the

final appellate court decision, the escrow agent shall pay the balance of the

account to EPA fard-the-State}-or to Settling Defendants to the extent that they

prevatkit prevails.

73, If Settling Defendants-failDefendant fuils to pay stipulated penalties when due, the o=+ Formatted: Bullets and Numbering )
United States for-the-State}-may institute proceedings to collect the penalties, as well as
interest. Settling Defendants shall pay Interest on the unpaid balance, which shall begin
to accrue on the date of demand made pursuant to Paragraph 84-69.

88.74. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in any way
limiting the ability of the United States forthe-State}-to seek any other remedies or
sanctions available by virtue of Settling Beferdamts'Defendant’s violation of this Decree
or of the statutes and regulations upon which it is based, including, but not limited to,
penalties pursuant to Section 122(l) of CERCLA, provided, however, that the United
States shall not seek civil penalties pursuant to Section 122(}) of CERCLA for any
violation for which a stipulated penalty is provided herein, except in the case of a willful
violation of the Consent Decree.




89.75. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued
pursuant to this Consent Decree.

XXI. COVENANTS NOT TO SUE BY PLAINTIFF}S}

POTEParagraph-90,-Ad
smmmmmmnmmmmﬁmmw
eonsent-deerees:-ln-sueh- Lases,«llnmgmph-%—Altemntnre -2 upd-Paragraphs-90-93-sheuld

00:76. {Alternatived}In consideration of the actions that will be performed and the payments «
that will be made by the Settling Defendants under the terms of the Consent Decree, and
except as specifically provided in Paragraph 940 of this Section, the United States
covenants not to sue or to take administrative action against Settling Defendants pursuant
to (i) Sections 106-and-, 107(a). or 113(f) of CERCLA+{and-Sestion7003, 42 U.S.C. §§
9606, 9607(a). or 9613(f); (i1} Sections 3004(u} and (v) of RCRA, 42 U.S.C. §§ 6924(u)
and (v). 6928, or 6973; or (iii) Sections 309(b), 311, or 504 of RERAFHorperformance
of the Weorkfand-forrecovery-of Past Respense-Costs-and-Furare Respense-Coststhe
Clean Water Act, 33 U.S.C. §8 1319(b), 1321, or 1364, relating to the Site. These
covenants not to sue shall take effect upon the receipt by EPA of the payments required
by Paragraph 54.48(a-of-Section-X-V--tPaymentsfor-Respense-Costs):) of Section XVI.
PAYMENTS FOR RESPONSE COSTS. These covenants not to sue are conditioned
upon the satisfactory performance by Settling Beferdants-of-thetrDefendant of its
obligations under this Consent Decree. These covenants not to sue extend only to the
Settling Defendants and do not extend to any other person.

y 3 B 3

Consent-Deerees-in-which-the-United States-hus-deeided-to-grant-a-full-covennnt-not-to-sued

be—mde~by+h
speerﬁgally provided-i m l-’ﬂragrdphs 9~l——92—dﬂd—94 eﬁhfs—Seuaen——&he%mked—S!alesreevenan&

person:

77. The covenants, releases, and agreements set forth in this Article shall inure to the benefit
of Settling Defendant (including its present and former officers, directors, and




| 93.80. For purposes of Paragraph 9+78, the information and the conditions known to EPA shall «-----

I
l
I

9+-78. United States' Pre-certification Reservations. Notwithstanding any other provision of this «

shareholders) and its successors and assigns, and shall be binding upon and enforceable
against the United States.

Consent Decree, the United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this action or in a new action, or to issue an
administrative order seeking to compel Settling Defendants:

a) to perform further response actions relating to the Site, or

b) to reimburse the United States for additional costs of response

#}a) ___conditions at the Site, previously unknown to EPA, are discovered, or

i)y information, previously unknown to EPA, is received, in whole or in part, and

EPA determines that these previously unknown conditions or this_information
together with any-other relevant information indicates that the Remedial Action is
not protective of human health or the environment.

02.79. United States' Post-certification Reservations. Notwithstanding any other provision of  +----

this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or in a new action, or to issue
an administrative order seeking to compel Settling Defendants:

a) to perform further response actions relating to the Site, or

b) to reimburse the United States for additional costs of response

i)}, . conditions at the Site, previously unknown to EPA, are discovered, or

#i)d)  information, previously unknown to EPA, is received, in whole or in part, and
EPA determines that these previously unknown conditions or this information
together with other relevant information indicate that the Remedial Action is not
protective of human health or the environment.

include only that information and those conditions known to EPA as of the date the ROD
was signed-wnd, or as otherwise set forth in the Record of Decision for the Site and the
administrative record supporting the Record of Decision. For purposes of Paragraph
9278.a), the information and the conditions known to EPA shall include only that
information and those conditions known to EPA as of the date of Certification of
Completion of the Remedial Action-and, or otherwise set forth in the Record of Decision,
the administrative record supporting the Record of Decision, the post-ROD
administrative record, or in any information received by EPA pursuant to the
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requirements of this Consent Decree prior to Certification of Completion of the Remedial
Action.

94-81. General reservations of rights. The United States reserves, and this Consent Decree is
without prejudice to, all rights against Settling Defendants with respect to all matters not
expressly included within Plaintiff’s covenant not to sue. Notwithstanding any other
provision of this Consent Decree, the United States reserves all rights against Settling

a) claims based on a failure by Settling Defendants to meet a requirement of this
Consent Decree;

b) liability arising from the past, present, or future disposal, release, or threat of
release of Waste Material outside of the Site;

€} liability based upon the Settling-Defendants’-ewnership-or-operation-of the-Site:

or-upen-the-Setthng-Defendants™transportation, treatment, storage, or disposal, or
the arrangement for the transportation, treatment, storage, or disposal of Waste
Material by Settling Defendant at or in connection with the Site, other than as
providedauthorized in Paragraph 1(c) or otherwise contemplated by the ROD, the
Work, or otherwise ordered by EPA aﬂer sngnature of this Consent Decree by the
Settling Defendants=™
to-be-changed-i- Setthng-l)efendants -have-a- eonﬂnumg—relatmmhip—wtth—the

- v 2 4 M " - . g H “ o g1 ~

e)d) __criminal liability;

e} liability for violations of federal or state law which occur during or after
implementation of the Remedial Action; and

¢)——Tliability, prior to Certification of Completion of the Remedial Action, for
additional response actions that EPA determines are necessary to achieve
Performance Standards, but that cannot be required pursuant to Paragraph +4a)
(Modification of the SOWRemedial Design/Remedial Action Work Plan or

Related-Work-Plansy]

Paragraph-34-a:}




i r—— Hiabilitvforcosts that-the United-States-witk-ineurrelated to-the-Site-but-are-net

withinthe definition-of Future-Response-Gosts;]

) Habitityforcosts-incurred-or-to-be-heurred-by-the-Apencyfor Foxie Substances +
and-Disease-Registry-related-to-the-Sitedplans.

93 82 _Work Takeover. In the event EPA determines that Settling Pefendants-haveDefendant
has ceased implementation of any portion of the Work, are seriously or repeatedly
deficient or late in theirits performance of the Work, or are implementing the Work in a
manner which may cause an endangerment to human health or the environment, EPA
may assume the performance of all or any portions of the Work as EPA determines
necessary. Settling Defendants may invoke the procedures set forth in Section X
(Bispute-Resolution)-Paragraph—73 XIX. DISPUTE RESOLUTION, Paragraph 62, to

dispute EPA's determination that takeover of the Work is warranted under this Paragraph.

Costs incurred by the United States in performing the Work pursuant to this Paragraph
shall be considered Future RespenseQversight Costs that Settling Defendants shall pay

pursuant to Section MV HPaymenttorRespense-Costs:X V1. PAYMENTS FOR
RESPONSE COSTS.

96.83. Notwithstanding any other provision of this Consent Decree, the United States fand-the
Statel-retainpretaing all authority and reservefs all rights to take any and all response
actions authorized by law.

POt B the-State-isa-Coa-plamntifi-insert-the-State's- XX H. COVENANTS BY SETTLING
DEFENDANT

Covenant Not to Sue. Subject to, the reservations in Paragraph 85, Settling

Dﬁe»damm*dkewmﬁmﬂ—ﬂaghw—}
AXH-COVENANTS - BY-SETTHING-DERENDANTS
07.84. CovenantNotto-Sue—Subjeetto-the-reservations-in-Raragraph-98-Setthing-Defendants

Defendant hereby eavenantcovenants not to sue and agree not to assert any claims or
causes of actlon agamst the United States {ur the-State}- w1th respect to H'QR-FINAL
y sS+the Site:

ae&ﬂm and Mmmkmm%p%ﬁsﬂeﬁﬂed—hefem} or

this Consent Decree, including, but not limited to:

a) any direct or indirect claim for reimbursement for costs of performing the Work
from the Hazardous Substance Superfund (established pursuant to the Internal
Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b)(2), 107,
111, 112, 113 or any other provision of law;

b) any claims against the United States, including any department, agency or
instrumentality of the United States under CERCLA Sections 107 or 113 arising
prior to the Effective Date and related to the Site, or

o
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e)——any claims arising out of response actions at or in connection with the Site_prior to
the Effective Date, including any claim under the United States Constitution, the
fState}-Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to
Justice Act, 28 U.S.C. § 2412, as amended, or at common law.

INOTFE-H-the-Consent-Deeree-ineludes-provisions-under-which-the-Settling-Defendants

will-reecive-dishursements-froman-EPA-special-necount;-the followinglangunge should-be
added:}

Hc)  [any-direct-or-indirest-claim-for disbursement-fronr-the {Site Namel]-Special e

Cla ;m-Sphtmee#enses)—t steeevewanGsmktowe&ha”—net»app#ym«th&e&em
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28:85. The Settling Defendants-reserveDefendant reserves, and this Consent Decree is without  «--- :
prejudice to, claims against the United States, subject to the provisions of Chapter 171 of
Title 28 of the 44 United States Code, for money damages for injury or loss of property
or personal injury or death caused by the negligent or wrongful act or omission of any
employee of the United States while acting within the scope of his office or employment
under circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or omission occurred.
However, any such claim shall not include a claim for any damages caused, in whole or
in part, by the act or omission of any person, including any contractor, who is not a
federal employee as that term is defined in 28 U.S.C. § 2671; nor shall any such claim
include a claim based on EPA's selection of response actions, or the oversight or approval
| of the Settling Pefendants'Defendant’s plans or activities. The foregoing applies only to
claims which are brought pursuant to any statute other than CERCLA and for which the
waiver of sovereign immunity is found in a statute other than CERCLA.

| 99:86. Nothing in this Consent Decree shall be deemed to constitute preauthorization of a claim
within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R.
§300.700(d).

106:87.Settling PefendantsagreeDefendant agrees not to assert any claims and to waive all
claims or causes of action that theyit may have for all matters relating to the Site,
including for contribution, against any person where the person’s liability to Settling
| Defendants with respect to the Site is based solely on having arranged for disposal or
treatment, or for transport for disposal or treatment, of hazardous substances at the Site,
or having accepted for transport for disposal or treatment of hazardous substances at the
Site, if:



e {NOTE+-Use subparagraphs-a and-b-if-there-is-MSW-or-MES-at-the-Sited
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¢)a) . the materials contributed by such person to the Site containing hazardous Sl Formatted: Putiine numbered +
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———NOFE-bse subparapgraph-d-inall-eases:

J3———-This waiver shall not apply to any claim or cause of action Settling Detendant
may have against the Atiantic Richfield Corporation, ASARCO, Park City
Venmwres, Noranda. or any entities related thereto, or against any person meeting
the above criteria if EPA has otherwise determined that the materials contributed
to the Site by such person contributed or could contribute significantly to the costs
of response at the Site. { Fhis-waiver-also-shalbnotapply-with-respeet-to-any
defense: elaim;-or-canse-ofaction-that-a-Seitling-Defendantnay-have-against-any
peﬁen - crueh persor asserts-a-elainorcause-of actionrelatingto-the Site-against
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XX11I. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

102 .88.Except as provided in Paragraph 18087 (Waiver of Claims Against De Micromis Parties) «----- Formatted; Qutfine numbered +
{and-Paragraph-+04+-Ohaiverof-Claims Against-Pe-Minimis-Parties));), nothing in this Le"f'sé‘; a':{"‘g;’i"zg‘gm |1 i&:’;
Consent Decree shail be construed to create any rights in, or grant any cause of action to, Aligned 3t: 0% + Tab after: 0.5" +

Indentat: 0.5

any person not a Party to this Consent Decree. The preceding sentence shall not be
construed to waive or nullify any rights that any person not a signatory to this decree may



have under applicable law. Except as provided in Paragraph 18087 (Waiver of Claims
Against De Micromis Parties)-fand-Paragraph+0+-{ Waiver-of-Claims-Awainst-De
Minimis-Partiesy), each of the Parties expressly reserves any and all rights (including,
but not limited to, any right to contribution), defenses, claims, demands, and causes of
action which each Party may have with respect to any matter, transaction, or occurrence
relating in any way to the Site against any person not a Party hereto,

103.89.The Parties agree, and by entering this Consent Decree this Court finds, that the Settling
Pefendants-are-Defendant is entitled, as of the Effective Date, to protection from
contribution actions or claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. §
9613(f)(2) for matters addressed in this Consent Decree._For purposes of this Consent
Decree, "matters addressed in this Consent Decree" are defined as all response actions
taken or to be taken, and all response costs incurred or to be incurred by the United States

or any other person, with respect to the Site,

104+—The Settling Defendants-apreeDefendant agrees that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree thexit will notify

the United States fand-the-State] in writing no later than 60 days prior to the initiation of
such suit or claim.

+65:90.The Settling Defendants also agreeagrees that with respect to any suit or claim for RARIR
contribution brought against them for matters related to this Consent Decree theyit will
notify in writing the United States {and-the-State}within 10 days of service of the
complaint on them. In addition, Settling Defendants shall notify the United States fand
the-State}-within 10 days of service or receipt of any Motion for Summary Judgment and
within 10 days of receipt of any order from a court setting a case for trial.
Notwithstanding the foregoing, no failure to provide notice to the United States shall
compromise or abrogate the protections provided by Paragraph 89 above.

406-91 .In any subsequent administrative or judicial proceeding initiated by the United States [er
the-State] for injunctive relief, recovery of response costs, or other appropriate relief
relating to the Site, Settling Defendants shall not assert, and may not maintain, any
defense or claim based upon the principles of waiver, res judicata, collateral estoppel,
issue preclusion, claimsplitting, or other defenses based upon any contention that the
claims raised by the United States ferthe-State}-in the subsequent proceeding were or
should have been brought in the instant case; provided, however, that nothing in this
Paragraph affects the enforceability of the covenants not to sue set forth in Section X}

Covenants-Notto-Sue-byRlaintifsP-XX1. COVENANTS NOT TO SUE BY
PLAINTIFF,




XXIV. ACCESS TO INFORMATION

1y7.92 Settling Defendants shall provide to EPA-fand-the-State}, upon request, copies of all e Formatted: Outline numbered +
documents and information within theirits possession or control or that of theifits Le‘f';z; a’:f‘;‘gbiﬂmgmg'fég;
contractors or agents relating to activities at the Site or to the implementation of this Alignad at: 0 + Tab after: 0.5% +
Consent Decree, including, but not limited to, sampling, analysis, chain of custody Indentat: 0.5

records, manifests, trucking logs, receipts, reports, sample traffic routing,
correspondence, or other documents or information related to the Work. Settling
Defendants shall also make available to EPA {and-the-State, for purposes of
investigation, information gathering, or testimony, theirits employees, agents, or
representatives with knowledge of relevant facts concerning the performance of the
Work.

10%-9* Business Confidential and Privileged Documents.

a) Settling Defendants may assert business confidentiality claims covering part or all«----- Formatted: Outiine rumbered +
of the documents or information submitted to Plaintifffs} under this Consent Le‘f'g;:f’;‘?:&ma&&
Decree to the extent permitted by and in accordance with Section 104(e)(7) of Aligned at: 05" + Tab after: 1" +
CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or Indertat: 1"

information determined to be confidential by EPA will be afforded the protection
specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when they are submitted to EPA-{and-the
State], or if EPA has notified Settling Defendants that the documents or
information are not confidential under the standards of Section 104(e)(7) of
CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to such
documents or information without further notice to Settling Defendants.

b) The-Settling Defendants may assert that certain documents, records and other
information are privileged under the attorney-client privilege or any other
privilege recognized by federal law. If the-Settling Defendants-assestDefendant
asserts such a privilege in lieu of providing documents, theyit shall provide the
Plaintiff}<} with the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or information; (3) the name
and title of the author of the document, record, or information; (4) the name and
title of each addressee and recipient; (5) a description of the contents of the
document, record, or information; and (6) the privilege asserted by Settling

| Defendants. However, no documents, reports or other information created or

generated pursuant to the requirements of the Consent Decree shall be withheld

on the grounds that they are privileged.

| 149.44 No claim of confidentiality shall be made with respect to any data, including, but not Rt Formatted: Outiine numbered +
limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or Laf'sé",: ;ff;‘;i"mgﬂwe‘g'&i
engineering data, or any other documents or information evidencing conditions at or Aligned at: (" + Tab after: 0.5 +

around the Site. Indent at: 0.5




XXV. RETENTION OF RECORDS

pursuant to Paragraph $+-45(b) of Section M%f@em#w&ﬂen—ei—@e&wleﬂen—eﬁhe
Wor—eachX1V. CERTIFICATION OF COMPLETION, Settling Defendant shall

preserve and retain all non-identical copies of records and documents (including records
or documents in electronic form) now in its possession or control or which come into its
possession or control that relate in any manner to its liability under CERCLA with
respect to the Site, provided, however, that Settling Defendants-whe-are-petentinlly-table
as-owners-or-operators of-the-Site must retain, in addition, all documents and records that
relate to the liability of any other person under CERCLA with respect to the Site.-Eaeh
Settling Defendant must also retain, and instruct its contractors and agents to preserve,
for the same period of time specified above all non-identical copies of the last draft or
final version of any documents or records (including documents or records in electronic
form) now in its possession or control or which come into its possession or control that
relate in any manner to the performance of the Work, provided, however, that each
Settling Defendant (and its contractors and agents) must retain, in addition, copies of all
data generated during the performance of the Work and not contained in the
aforementioned documents required to be retained. Each of the above record retention
requirements shall apply regardless of any corporate retention policy to the contrary.

H-1-96.At the conclusion of this document retention period, Settling Defendants shall notify the
United States fand-the-State} at least 90 days prior to the destruction of any such records
or documents, and, upon request by the United States-fer-the-State}, Settling Defendants
shall deliver any such records or documents to EPA{erthe-State}--The, Settling
Defendants may assert that certain documents, records and other information are
privileged under the attorney client privilege or any other privilege recognized by federal
law. If the-Settling Pefendants-assertDefendant asserts such a privilege, they-it shall
provide the Plaintiffs with the following: (1) the title of the document, record, or
information; (2) the date of the document, record, or information; (3) the name and title
of the author of the document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the subject of the document, record, or

| information; and (6) the privilege asserted by Settling Defendants. However, no

documents, reports or other information created or generated pursuant to the requirements

of the Consent Decree shall be withheld on the grounds that they are privileged.

| H12:97 Bach-Settling Defendant hereby certifies individually that, to the best of its knowledge
and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or
otherwise disposed of any records, documents or other information (other than identical
copies) relating to its potential liability regarding the Site since notification of potential

| liability by the United States or the State-orthe-filing of suit against it regarding the Site
and that it has fully complied with any and all EPA requests for information pursuant to
Section 104(e) and 122(e) of CERCLA, 42 U.S.C. 9604(e) and 9622(e), and Section 3007
of RCRA, 42 U.S.C. 6927.



XXVI. NOTICES AND SUBMISSIONS

| ++3.98 Whenever, under the terms of this Consent Decree, written notice is required to be given +--- Formatted: Outline numbered +
or a report or other document is required to be sent by one Party to another, it shall be "’"‘fg;{ :“g’gbﬁ_“%m&'ﬁi
directed to the individuais at the addresses specified below, unless those individuals or AlignétTat: 0%+ Tab after: 05" +

| theirits successors give notice of a change to the other Parties in writing. All notices and Indentat: 0.5° :

submissions shail be considered effective upon receipt, unless otherwise provided.
Written notice as specified herein shall constitute complete satisfaction of any written
notice requirement of the Consent Decree with respect to the United States, EPA, {the
State.} and the Settling Defendants, respectively.

As to the United States: Chief, Environmenta! Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ #

And

_._._,.-‘____———Qf-feﬁ{ef—w-&ﬁe—Mﬂﬂﬂgemeﬁf—&‘ 5 L £ .W‘. i ]
Assistant Regional Administrator 8 EPR
United States Environmental Protection Agency

999 8% Street, Suite 300
Denver, CO 80202-2466

As to EPA: PemelPeggy Churchill
EPA Project Coordinator
United States Environmental Protection Agency
Region —8

999 18" Sireet. Suite 300
Denver. CO 80202-2466

As to the Regional Financial Management Officer:




P Regional Financial Management Office 8TMS-F
United States Environmental Protection Agency
Region 8
999 18" Street. Suite 300
Denver, CO 80202-2466

As t0 the-Stater o e ~-~-———~--[Na-me}

United Park City Mines Company
e e e -Settli »n&%)e#endmﬁs-}!mjeer—éeerdmewr

Attn:_Kerry Gee
P.0. Box 1450
Park City, Utah 84060

With a copy to;

Mabey Murrav LC

Attn: Kevin R. Murray

1000 Kearns Bldg.

136 South Main Street

Salt Lake Citv, Utah 84104-1645

XXVIIL. EFFECTIVE DATE

Decree is entered by the Court, except as otherwise provided herein.

XXVIIL. RETENTION OF JURISDICTION

I +H3:100, This Court retains jurisdiction over both the subject matter of this Consent Decree «
and the Settling Defendants for the duration of the performance of the terms and
provisions of this Consent Decree for the purpose of enabling any of the Parties to apply
to the Court at any time for such further order, direction, and relief as may be necessary
or appropriate for the construction or modification of this Consent Decree, or to
effectuate or enforce compliance with its terms, or to resolve disputes in accordance with

' Section Xbx+PisputeReselutiomXIX. DISPUTE RESOLUTION hereof.
XXIX. APPENDICES

| +16:101. The following appendices are attached to and incorporated into this Consent AN
Decree:

. “Appendix A” is the-ROD:




“Appendix B” is the-SGW-

“Appendix C” is the-deseription andior-map-ofthe-Site:

FAppendisn-F--in-the-eomplete-Hst-of the-Owaer Setthing-Defendants
XXX. COMMUNITY RELATIONS

l 347,002 Settling Defendants shall propose to EPA fand-the-State}-theirits participation in  +------
the community relations plan to be developed by EPA. EPA will determine the
appropriate role for the Settling Defendants under the Plan. Settling Defendants shail also
cooperate with EPA fand-the-State] in providing information regarding the Work to the
public. As requested by EPA-{erthe-State], Settling Defendants shall participate in the
preparation of such information for dissemination to the public and in public meetings

| which may be held or sponsored by EPA {or-the-State}-to explain activities at or relating
to the Site.
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XXXI. MODIFICATION

118103, Schedules specified in this Consent Decree for completion of the Work may be  +------- Formatted: Outiine numbered +
modified by agreement of EPA and the-Settling Defendants. All such modifications shall Le‘f'%; :‘g’ﬁ""’-‘m Strle: 1'&"&3;_
be made in writing. Aligned at: 0%+ Tab after: 0.5” +
Indentat: 0,5°

146003, Except as provided in Paragraph +4a) (Modification of the SOWRemedial
Desipn. Remedial Action Work Plan or Related-Wesk—PRlansrelated plans), no material
modifications shall be made to the S6W-Remedial Design/Remedial Action Work Plan
without written notification to and written approval of the United States, Settling
Defendants, and the Court, if such modifications fundamentally alter the basic features of
the selected remedy within the meaning of 40 C.F.R. 300.435(c)(2)(B)(ii). Prior to
providing its approval to any modification, the United States will provide the State with a
reasonable opportunity to review and comment on the proposed modification.
Modifications to the SOWRemedial Design/Remedial Action Work Plan that do not
materially alter that document, or material modifications to the SOW-Remedial
Design/Remedial Action Work Plan that do not fundamentally alter the basic features of
the selected remedy within the meaning of 40 C.F.R.300.435(c)(2)(B)(ii), may be made

by written agreement between EPA:-after-providing-the-State-with-o+reasonable

opportonity-tereview and eomment-on-the-proposednodificationand-the-Settling
Defendants.

120,105, Nothing in this Decree shall be deemed to alter the Court's power to enforce,
supervise or approve modifications to this Consent Decree.

XXXIL LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
- . .- | Formatted: Outline numbered +

) . > | Levekit + Numbering Style: 1, 2, 3,

421106, This Consent Decree shall be lodged with the Court for a period of not less than <+~ ot sé,fa,f?;"g + :}glgnment: ]_eﬁ3+

thmy (30) days for public notice and comment in accordance with Section 122(d)(2) of m a?: Oo'szj' Tab after: 0.5" +




CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the
right to withdraw or withhold its consent if the comments regarding the Consent Decree
disclose facts or considerations which indicate that the Consent Decree is inappropriate,

| improper, or inadequate. Settling Defeadants-censentDefendant consents to the entry of
this Consent Decree without further notice.

| 422:107. If for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the
terms of the agreement may not be used as evidence in any litigation between the Parties.

XXX SIGNATORIES/SERVICE

| 423108,
and the Assistant Attomey General for the Environment and Natural Resources Division
of the Department of Justice certifies that he or she is fully authorized to enter into the
terms and conditions of this Consent Decree and to execute and legally bind such Party to
this document.

| +24:109. __Each Settling Defendant hereby agrees not to oppose entry of this Consent Decree
by this Court or to challenge any provision of this Consent Decree unless the United

| States has notified the-Settling Defendants-Defendant in writing that it no longer supports
entry of the Consent Decree.

P 425:110.  _ Eaeh-Settling Defendant shall identify, on the attached signature page, the name,
address and telephone number of an agent who is authorized to accept service of process
by mail on behalf of that Party with respect to all matters arising under or relating to this
and to waive the formal service requirements set forth in Rule 4 of the Federal Rules of
Civil Procedure and any applicable local rules of this Court, including, but not limited to,

] service of a summons. {The parties agree that Settling Defendants need not file an answer
to the complaint in this action unless or until the court expressly declines to enter this
Consent Decree}.

XXXIV. FINAL JUDGMENT

I 26111 This Consent Decree and its appendices constitute the final, complete, and .«
exclusive agreement and understanding among the parties with respect to the settlement
embodied in the Consent Decree. The parties acknowledge that there are no
representations, agreements or understandings relating to the settlement other than those
expressly contained in this Consent Decree.

27112 Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and the
Settling Defendants. The Court finds that there is no just reason for delay and therefore
enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

Each undersigned representative of a Settling Defendant to this Consent Decree <~




SO ORDERED THIS __ DAY OF , 20

United States District Judge

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.

, relating to the Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date [Name]
Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Date [Name]
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

Date [Name]
Assistant United States Attorney
District of
U.S. Department of Justice
[Address]

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
, refating to the Superfund Site.




Date [Name]
Regional Administrator, Region __
U.S. Environmental Protection Agency
[Address]

Date [Name]
Assistant Regional Counsel
U.S. Environmental Protection Agency
Region
[Address]

[Note: Add signature blocks for OECA, if its concurrence is required]

FOR THE STATE OF

Date [Name]
[Title]
[Address]

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v.
, relating to the Superfund Site.

FOR COMBANYUNITED
PARK CITY MINES CO,, INC.

Signature:

Date Name (print):

Title:

Address:

P.0O. Box 1450

Park City, Utah 84060




Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):

Title:
A ddvase:

o)
~J
(e
(<]

|

YEarCyy

Mabey Murray 1.C

1000 Kearns Bldg,

136 South Main Street

Salt Lake City, Utah 84104-1645

Ph. Number: (801) 320~




